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Problems in Highway Condemnation 


Introduction 
Davip R. LEvIN* 


Statutory Background 


The United States has perhaps the best highway system in the 
world. Yet, it is not good enough. Many roads are narrow where 
they should be wide, deadly where they could be safe, and ugly and 
blighted where they might be scenic and pleasant. 

In recognition of these conditions, the Congress enacted the 
Federal Aid Highway Act of 1956 and its companion act, the High- 
way Revenue Act of 1956.2 The intent of the Congress was to 
accelerate a highway improvement program that had been initiated 
as far back as 1916.* 

These 1956 highway acts provided a two year authorization for 
the primary, secondary, and urban federal aid highways (the so- 
called “ABC program’’); and a thirteen year authorization for the 
41,000 mile National System of Interstate and Defense Highways. 
Authorizations totalled $26,883,000,000. This was to be financed 
by a comprehensive highway-user excise tax program on a “pay- 
as-you-go” basis. This launched the largest peacetime public works 
program ever conceived by man. 

Geometric design standards for the Interstate System were de- 
veloped for adequacy to accommodate the traffic forecast for 1975, 
and the right of way to be acquired was to be of such width as to 
permit construction conforming to such standards.‘ 

Interstate highways are to be designed as freeways, with full 
control of access. Provision is made in the 1956 act that no state 
will add additional points of access to, or exits from, the Interstate 
System other than those approved in the plans for a project, unless 





* LL.B. 1936, Univ. of Wis.; Ph.D. 1937, Univ. of Wis.; C.P.A. (Wis. 1940); 
Chief, Highway and Land Administration Division, Bureau of Public Roads, 
Department of Commerce, Washington, D.C.; Chairman, Committee on Con- 
demnation and Condemnation Procedure, American Bar Association; Secretary, 
Committee on Highway Laws, Highway Research Board; Secretary, Committee 
on Right of Way, American Association of State Highway Officials; and Chairman, 
Committee on Land Acquisition, Highway Research Board. 

1 The Federal-Aid Highway Act, 23 ray! oe (Supp. V, 1958). 

* The Highway Revenue Act, 23 U.S.C. } 1 (Supp. V, 1958). 

* The F 1-Aid Road Act, 39 Stat. 355 (1916). 

*23 US.C. § 158(j) (Supp. V, 1958). 
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approved by the Secretary of Commerce. Moreover, states may 
not permit automotive service stations or other commercial estab- 
lishments for servicing motor vehicle users to be located on the 
Interstate rights of way.® 

The new highway act also sought to anticipate the future in 
highway modernization. Funds for any federal aid system are 
made available to the states for advance acquisition of rights of 
way on any project on which construction is to begin within five 
years.® 

The Federal Aid Highway Act of 1958 constituted an important 
supplement to the 1956 act and contributed some new features of 
its. own to the program.’ It provided regular biennial authoriza- 
tions for the “ABC program,” it continued the public lands high- 
way program, it assured that the Interstate System program would 
continue at full speed for the next several years, and it aided in 
the nation’s anti-recession efforts, by means of specially authorized 
additional funds. 

A complex body of federal aid highway legislation has accumu- 
lated since 1916. At least forty such laws were enacted. The diff- 
culties of comprehensive and interpretation of these many acts, 
one superimposed on the other, grew with each new addition. In 
recognition of this condition, the Congress recently enacted a com- 
prehensive recodification of all federal aid highway laws.* A con- 
cise, functionally-arranged chapter replaces the old accumulation. 


Emerging Legal Problems 


In the administration of as large a highway improvement pro- 
gram as is presently under way in Wisconsin and elsewhere, it is 
perhaps inevitable that some legal problems have developed. This 
symposium has addressed itself to some of the most vexing of these, 
in an effort to provide an insight into solutions. A few of the legal 
difficulties that are emerging will be briefly mentioned here. 


Land Acquirement® 


It has been estimated that approximately 1,500,000 acres of land 
will be required for the rights of way of the Interstate System, in- 
volving possibly as many as 700,000 parcels. Additional lands will 





*23 U.S.C. § 163 (Supp. V, 1958). 

*23 US.C. is 160-61 (Supp. V, 1958). 

* The Federal-Aid Wy nas Act, 72 Stat. 89 (1958). 

* See Tit. 23, U.S.C. (Supp. V, 1958). 

* Condemnation of Property for Highway Pu s, A Legal Analysis, Pt. 1 & 
11, Hicuway ResearcH Bp. Sreciat Reps. 32, 33 (1958). 
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be needed for the modernization of other highway systems. 

Some states now possess the legal and administrative machinery 
with which to acquire the needed lands, fairly and efficiently, from 
both the standpoint of the public and the property owner in- 
volved.*° But other states do not. Time of possession of the 
necessary land, determination of just compensation, type of legal 
interest that may be acquired, payment of awards, condemnation 
procedures, right of way financing practices, and appraisal pro- 
cedures are but a few of the special areas where betterment can 
be achieved in a number of jurisdictions. Some of these will be 
developed in great detail in this symposium, particularly as they 
exist in Wisconsin. 


Land Uses at Interchanges™ 


The develoment of commercial and industrial land use at ap- 
proaches to expressways and expressway interchange areas may 
render these facilities obsolete in a few years unless proper balance 
is achieved between the design standards of the access facilities 
and the pattern of land development in these key areas. In order 
to resolve this problem, studies are needed to determine and 
identify the land uses competing for approach road sites, and the 
traffic-generating characteristics of these uses. 

Thereafter, it should be possible to measure the adequacy of 
present legal and administrative land use controls at expressway 
approaches, including zoning, set-backs, extension of access control, 
acquisition of easements, and others. It may well be that present 
legal controls are not specifically enough adapted to cope with 
this present need. If so, it may be desirable to fashion some new 
legal tools. Some insight to the possibilities in this direction may 
be provided in the symposium materials that follow. 


Highway Intergovernmental Relationships’? 


It is impossible to build and improve a vast system of highways 
without the most effective kind of cooperation between federal, 
state, and local governments. Almost every functional area in- 
volving the highway activity is concerned: planning, research, fi- 





*” Wisconsin is now in the process of revising its eminent domain law. See 
bill 483A (1959) which deals with a revision of Wis. Stat. ch. 32 (1957). 

™ SAGAMORE CONFERENCE ON HIGHWAYS AND URBAN DEVELOPMENT, GUIDELINES 
For AcTION, Joint Comm. on Highways of the Am. Municipal Ass’n (Am. Ass’n 
of State Highway Officials, Comm. of Urban Research of the Highway Research 
Bd., and Syracuse Univ.) (1959). 

% Intergovernmental Relations in State Highway Legislation, An Analysis, 
HicHWwAyY RESEARCH Bp. (1959). 


ace 
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nancing, land acquisition, construction, maintenance, operation, 
traffic control, policing, and others. Perhaps the weakest link in 
the highway law of most states is that portion of it concerned with 
these intergovernmental relationships; yet they loom today as 
among the most important. Deficiencies need to be coped with, 
ambiguities must be clarified, and the most desirable kind of rela- 
tionships need to be fostered. 


Control of Highway Access 


The entire Interstate System must, by law and administrative 
implementation, be designed with control of access. In addition, 
segments of other types of highways, carrying relatively large vol- 
umes of traffic, will also be so designed, because of the inherent 
safety and capacity advantages of the expressway. 

It is true that all states except two, now have laws specifically 
authorizing access control. But some of these laws are still circum- 
scribed and need to be revised in the public interest. Moreover, 
the case law dealing with control of highway access is in its forma- 
tive stages; over sixty important cases have been adjudicated, each 
contributing its own element to a developing understanding of the 
legal implications of control of access. Some of these principles 
will be documented in this symposium. 

Yet some important legal queries may go unanswered. Does 
control of access, as such, legally impinge on the highway right of 
way at its boundary lines? Or, legally does it constitute an incum- 
berance on the land adjacent to the right of way? A multitude of 
legal consequences flow from the answers. What circumstances 
will result in an impairment of access which the courts will recog- 
nize? Is there a distinction, with respect to legal responsibility, 
between controlling highway access on new location as contrasted 
with that on an existing location? What legal differences are gen- 
erated by the provision of frontage roads? Does the character of 
the actual or potential use of property, the access to which is con- 
trolled, make any difference in determining the value of access 
rights acquired? Some of these queries will be answered only as 
further progress is made on the highway improvement program. 


Roadside Protection" 


Highway officials are seeking to build a system of modern high- 
ways that are both safe, efficient, and pleasant to use. They recog- 





"Expressway Law, An Analysis, HiGHwAyY REsEARCH Bp. SpeciaL Rep. 26 
(1957). 
* Supra, note 9. 
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nize that the uses of the roadsides must be reconciled with the uses 
of the highway. 

One illustration of the trend in this direction is the new policy 
set forth by the Congress in the 1958 Highway Act with respect to 
outdoor advertising along the Interstate System. It establishes 
that it is in the public interest to encourage and assist the states 
to control the use of, and to improve, areas adjacent to the Inter- 
state System by controlling outdoor advertising adjacent to the 
System. The objective is to promote the safety, convenience, enjoy- 
ment of the traveling public, the free flow of interstate commerce, 
and to protect the public investment in the Interstate System." 

This new policy on outdoor advertising is not self-executing. If 
it is to be effective, it must be implemented by appropriate state 
legislation. Each state will need to determine for itself whether it 
will seek to act affirmatively in this area of roadside protection and 
what the nature of enabling legislation will be. 

Numerous problems are suggested. Should the legislation be 
only sufficient to meet the federal standards or broadly conceived 
to solve the larger problem of roadside protection? What is the 
legal nature of the right of view and does it involve only the right 
to be seen from the highway or also the right to see into the high- 
way? Is the right of view different from advertising rights as such? 
Are so-called “negative’’ easements or “positive’’ easements in- 
volved? What should be paid for such easements, whatever their 
legal nature? Perhaps the discussions in this symposium will sug- 
gest answers to some of these questions, though it is quite obvious 
that a largely uncharted and complex field of law is here involved. 


Acquisition of Land for Future Use*® 


Of the greatest importance in the execution of the accelerated 
highway program is the acquisition of lands for future highway 





*72 Stat. 95 (1958). The national policy is that outdoor ey be 
regulated under national standards developed by the Secretary of Commerce, 
within 660 feet of the right of way edge, and visible from the main traveled way 
of the Interstate System. It is applicable only to highway construction on new 
location, the entire width of right of way of which is acquired after July 1, 1956. 
No signs advertising illegal activities would be permitted. Signs permitted , 
under the national policy would be limited to four types: (1) Directional or 
other official signs or notices required or authorized by law, (2) signs advertisin 
the sale or lease of the property on which they are located, (3) signs authori 
or itted by state law advertising activities being conducted at a location 
within 12 miles of the point at which the sign is placed, and (4) signs authorized 
by state law designed to give information in the specific interest of the traveling 
ublic. 
* Acquisition of Land for Future Highway Use, A Legal Analysis, HicHWAY 
RESEARCH Bp. SpecIAL REP. 27 (1957). 
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use. Such a program not only assists good planning, but serves to 
minimize the cost of rights of way by forestalling development of 
the land that will be required for highway purposes in the interim 
period between the planning stage and actual construction. At 
least eighteen states, including Wisconsin, have specific statutory 
authority in this field.17 The federal aid laws now permit the 
acquisition of highway rights of way five years in advance of their 
use for construction purposes.'* 

Here again, the future will need to resolve some legal uncertain- 
ties. A number of states still lack the legal sanction to acquire 
property for future highway use. Even states that have a present 
authorization may need to revise it, if the best results are to be 
achieved. The courts may need to determine what a reasonable 
concept of futurity is. Does it need to be expressed in terms of a 
specific period of time? Or, is the certainty of dedication to future 
highway use of far greater importance? Should the concept apply 
to improved as well as to unimproved lands? 


Conclusion 


These are but a few of the legal problem areas that are involved 
in present efforts to provide the state and nation with a system of 
modern highways. It is quite obvious that the legal complexities 
potentially involved are many. It is the earnest hope of those who 
have fostered this symposium that the thinking and documentation 
contained herein will be helpful in the public interest. 


* Arkansas, California, Colorado, Florida, Idaho, Indiana, Louisiana, Mary- 
land, Michigan, Nebraska, Nevada, New Jersey, New York, North Dakota, Okla- 
homa, Texas, Virginia, and Wisconsin. 

% 23 U.S.C. § 160 (Supp. V, 1958). 




















Highway Protection Through Control 
of Access and Roadside Development 


FRANK M. Covey, JR.* 
INTRODUCTION 


America has rapidly become a nation on wheels, automobile 
wheels. The broad expanse of the nation, the natural wanderlust 
of its people, its riches, both economic and natural, and its manu- 
facturing genius have all combined to make the United States the 
most automobile-owning and automobile-using country in the 
world. The use of these vast numbers of motor vehicles has re- 
sulted in the construction of the largest and most advanced system 
of streets and highways that history has seen, totaling 3,300,000 
miles. In turn, this widespread road network has had great effect 
on the national economic and cultural development. It has created 
metropolitan regions bounded not by measurements of distance 
but by time of travel.? It has brought the problems of metropolitan 
government into the fore and has increased the tendency toward 
governmental centralization and urban decentralization. The im- 
pact of this new transportation system has surpassed that of the 
great canal and railroad building booms that so radically altered 
the face of the nation in the nineteenth century. 

Yet this road network has proven deficient in many ways. It 
exacts an average toll of 100 human lives for each day of operation.* 
In some urban areas it has proven slower than horse and buggy 
transportation.* It has also proven unduly expensive to the state 
in successively more expensive relocations or by-passes of structurally 





*B.S. 1954, J.D. 1957, Loyola Univ. (Chicago); Automotive Safety Foundation 
Fellow in Graduate Law, Univ. of Wis., 1957-1958; Teaching Assoc. in Law, 
Northwestern Univ., 1958-1959; Law Clerk, Illinois Appellate Court, 1959; Assoc., 
Belnap, Spencer, Hardy & Freeman (Chicago). 

1In 1955 there was one registered automobile for every 2.2 adults in the 
count 

: See EprTors OF ForTUNE, THE EXPLODING METROPOLIS 53-80 (1958). 

* The present fatal accident rate is 6.4 deaths per 100 million miles of vehicular 
traffic. In 1955 alone there were 38,300 deaths, 1,350,000 injuries, and an eco- 
nomic loss of $4,500,000,000. Nat’L SAFETY CotnciL, Accipent Facts 43° (1956). 
The total automotive deaths from 1899 through mid-1956 equaled 1,168,075, 
which exceeds by a wide margin the 1,009,750 American military deaths in all 
wars from the Revolution through Korea. 

*See Sent, CAN Our Cities SurvIvE? (1942). 








oe 
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sound roads that have become functionally obsolete because of 
close-in roadside development.’ Many of these deficiencies can be 
ameliorated through more advanced design and engineering, and 
better law enforcement and motor vehicle administration. 

Of all the design features that could improve our system of 
roads, control of access and roadside development will contribute 
the most to highway safety, economy of operation, speed, and pro- 
tection of the investment of public funds. 

Roadside control is a necessary tool in the reduction of the stag- 
gering toll of deaths, injuries, and property damage on our high- 
ways. Urban controlled access roads have a fatality rate of 2.3 per 
100 million vehicle miles as compared to 4.2 deaths on other city 
streets, and 154 accidents per 100 million vehicle miles as compared 
to 751 for city streets generally.* On rural controlled access roads 
the rate of fatal accidents is generally one-fourth to one-half that 
of comparable roads without access controls.” 

Studies of the cost of operation of automobiles on expressways 
in urban areas have indicated that there is a saving up to fifty per- 
cent in operating cost on a controlled access road as compared with 
a conventional street: 4.02 cents per mile as compared to 8.12 cents 
in Los Angeles, and 5.18 cents per mile as compared to 8.90 cents 
in the Detroit area’. A thorough study of comparative driving con- 
ditions concluded that in urban areas there is a significant saving 
in time and reduction in gasoline consumption; in suburban areas 
there is a significant saving in time and a smaller reduction in gaso- 
line consumption.® 





*Ahner, Planned Access Keeps Our Highways Young, TrarFic Q., Oct. 1957, 

. 459. 

* These figures were compiled in U.S. Bur. oF Pus. RoAps, WHAT FREEWAYS 
MEAN TO Your City (1956). 

*OQweEN, THE METROPOLITAN TRANSPORTATION PROBLEM 43-45 (1956). The fol- 
lowing comparisons indicate the safety record of comparable limited access and 
conventional roads: (a) Shirley Highway, 4.4 deaths per 100 million vehicle 
miles; U.S. 1 in Virginia, 17.9 deaths per 100 million vehicle miles; (b) Maine 
Turnpike, 2.8 deaths per 100 million vehicle miles; U.S. 1 in Maine, 22.3 deaths 

100 million vehicle miles; (c) Detroit Industrial Expressway, 6.7 deaths per 
100 million vehicle miles; U.S. 112 in Michigan, 15.0 deaths per 100 million 
vehicle miles; (d) Merrit Parkway, 4.1 deaths per 100 million vehicle miles; US. 
1 in New York, 8.1 deaths per 100 million vehicle miles. These statistics were 
compiled from Gibbons & Proctor, Economic Cost of Traffic Congestion, 86 
HIGHWAY REsEARCH Bp. But. 1, 17 (1954); Williams & Fritts, Let’s Build Safety 
into Our Highways, Pus. Sarety, May 1955, p. 3 (of reprint); Save Lives by 
Control of Access, AM. City, Oct. 1956, p. 159. 

For an interesting and different approach to the problem of highway deaths 
see Williams, The Nonsense about Safe Driving, Fortune, Sept. 1958, p. 118. 

* Auto. Mrr. Ass’N., AUTO. FAcTs AND Ficures 48 (1956). 

* May, Economics of Operation of Limited Access Highways, 107 HicHway 

Bp. Butt. 49, 61 (1955). 
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A summary of twelve case studies indicates that with full control 
of access average speed of travel is 47 miles per hour in both urban 
and rural areas, while without access control average travel speeds 
fell to 26 miles per hour in urban areas, 39 miles per hour in sub- 
urban areas, and 44 miles per hour in rural areas.’° Perhaps more 
dramatic are the following comparisons of travel time: the Davidson 
Limited Highway in Detroit reduces travel time for its length from 
20 to 30 minutes to 3 to 4 minutes; the Arroyo Seco expressway in 
California reduces the travel time from Pasadena to Los Angeles 
by 25 minutes." 

Control of access and roadside development protects the state’s 
immense financial investment in the highways by insuring the maxi- 
mum possible safe traffic carrying capacity from the road it builds 
for as long a time as possible. Fifteen hundred vehicles per hour 
can be better accommodated on a single controlled access lane than 
the 400 vehicles that a single noncontrolled lane can carry in the 
same hour.’? Fifty thousand cars per day can be carried by a six 
lane controlled access road; the same number of cars would require 
eighteen lanes of noncontrolled highway. Further, without such 
roadside controls, the roadway may become functionally obsolete 
long before it is worn out. The “highway cycle” of overcrowding 
of the roadside, unregulated growth of traffic service facilities, and 
crippling of the road’s traffic carrying capacity will result in the 
reduction of the usefulness of structurally serviceable roads." 

A road that is protected by access controls and control of the 
roadside development is safer, cheaper to use, faster, and a better 
investment of public funds than a conventional road. The maxi- 
mum possible safe use of the roadway is best achieved through 
control of access and roadside development. 

Roadside protection may sound like an engineering device which 
should be incorporated in all new highways. However, control of 
access and roadside development is essentially a lawyer's problem 





Id at 55. 

1 Cunnyngham, The Limited Access Highway from the Lawyer’s Viewpoint, 
13 Mo. L. Rev. 19, 23 (1948). It is estimated that the Willow Run Expressway 
in the Detroit area saves 5,000,000 man hours a year. 

8 Ibid. 

“Law, Controlled Access, Zoning, Setback Lines, and Land Platting Along 
State Trunk Highways, 19 Betrer Roaps MAGAZINE 26 (1949). Law cites the ex- 
ample of U.S. 41 north of Milwaukee as an instance where relocation was neces- 
sary because no roadside controls were provided. 

A similar example can be drawn from USS. 41 in Illinois north of Chicago 
which has now become a local shopping district while through traffic is car- 
ried on the new Edens Expressway and Tri-State Toll Road which are located 
several miles to the west. 
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since the courts have held that the “right of access” is one of a land- 
owner's property rights. It is only through the lawyer’s tools that 
access can be legally controlled. 

It was surprisingly late before Anglo-American law developed 
the concept of a right of access between land and an abutting road.* 
The first American case dealing with this problem arose in 1839. 
However, it was not until the 1880's that a ratio decidendi on access 
was developed. The New York Court of Appeals in the Elevated 
Railway cases** established a right of access in all abutting owners 
no matter how the street was acquired—easement, fee, or in trust— 
as against non-highway uses of the street. The same court subse- 
quently held that as against a highway use of the street the abutter 
may not assert his right of access.'* 

How did the courts reach the conclusion that an abutting owner 
had a legally cognizable right to go from his land to the road? 
Probably the courts were motivated by the interplay of three 
reasons. The first reason was the logical use of the lot and road. 
Without free access to any abutting roads the lot would have little 
future use or value.*® Since the early American law clearly favored 
the development of our natural land resources, the courts could 
easily conceive that the roads were intended to develop the abut- 
ting land.*® Secondly, the economic history of road building indi- 
cates that early road construction was by, as well as for, local use. 
The abutters generally donated the land and materials, and often 
the labor, used in constructing the road.*° In some instances these 
donations were not voluntary.” Finally, the early cases are con- 
cerned primarily with non-highway uses of the street for streetcars, 





* No mention of such right appears in ANGEL & DURFEE, LAw OF HIGHWAYS 
(1857). It first appears in nglish law in VINER’s ABRIDGEMENT, CHIMIN PRIVATE 
516 (c) (4) (2d ed. 1741). 

* Lexington & O. R.R. v. Applegate, 8 Dana 289 (Ky. 1839). The English 
courts began developing a body of case law on the subject somewhat earlier. 
Woodyer v. Hadden, 5 Taunt. 125 (C.P. 1813). 

* Kane v. New York Elevated R.R., 125 N.Y. 164, 26 N.E. 278 (1891); Lahr v. 
Metropolitan Elevated Ry., 104 N.Y. 268, 10 N.E. 528 (1887); Story v. New York 
Elevated R.R., 90 N.Y. 122 (1882). 

™ Sauer v. City of New York, 180 N.Y. 27, 72 N.E. 579 (1904). 

% See In the Matter of Lewis Street, 2 Wend. 472 (N.Y. 1829). 

* Clay, Speech on Internal Improvements (1824) in HACKER, THE SHAPING OF 
THE AMERICAN TRADITION 395 (1947). 

* Duhaime, Limiting Access to Highways, 33 Oxze. L. Rev. 16, 19 (1953). See 
State Highway Comm'n v. Burk, 200 Ore. 211, 265 P.2d 783 (1954). 

™ E.g., State v. Dawson, 3 Hill. 100 (S.C. 1836). Here the court upheld an or- 
der to open a road across private land using so much of the timber, earth, or 
rock from the land as might be necessary to build and maintain the road-with- 
out receiving the landowner’s consent or awarding him compensation. 
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elevated railways, and railroad tracks.?? Since these uses lowered 
the value of the abutter’s land and did not further the purpose for 
which the street was dedicated, the courts felt that the landowners 
deserved some form of protection or compensation and needed a 
legal concept, such as right of access, upon which to base their 
actions.** Whatever its origin, the right is now clearly established 
as a concomitant of the ownership of land abutting a road. 


Since access is a property right, any attempt to control access or 
roadside development will become a lawyer’s problem. He will 
have to answer the questions: Does this control infringe on the 
abutter’s right of access? Is it such an infringement that the abutter 
may recover compensation or prevent the application of the control 
device? Moreover, the tools used to control access and roadside 
development are essentially the lawyer’s tools—restriction under 
the police power, taking under the eminent domain power, and 
regulation through zoning, official mapping, subdivision control, 
and master planning. Finally, since these actions may be taken on 
diverse levels of government and may be conflicting, there is a 
problem of intergovernmental relations. 


RicHT oF ACCEssS 


The earliest Wisconsin cases concerning the access rights of abut- 
ting owners related to the acts of private persons who interfered 
with the abutter’s access to the highway by maintaining a structure 
on the highway. It was then established that such a structure is a 
public nuisance subject to abatement by the state.** It also consti- 
tutes a private nuisance to any abutter to whom it causes special 
injury” (i.e., injury different in kind from that suffered by the 
public generally**). Other early cases grounded on the claim of 
damage to the right of access were based on acts raising or lowering 
the grade of an existing street, allowing a railroad to use the center 
of the street as a right of way, and constructing bridge approaches 
in the street—all of which impaired or destroyed the abutter’s 
access. The Wisconsin Supreme Court refused to grant damages 





2 Jaynes v. Omaha Street Ry., 53 Neb. 631, 74 N.W. 67 (1898) (a street car 
line); West Side Elevated Ry. v. Stickney, 150: Ill. 362, 37 N.E. 1098 (1894) (an 
elevated railway); Adams v. Chicago B. & N. R.R., 39 Minn. 286, 39 N.W. 629 
(1888) (a railroad in the street). 

* Bacich v. Bd. of Control, 23 Cal.2d 343, 144 P.2d 818 (1943). 

* Neff v. Paddock, 26 Wis. 546 (1870); Wis. Stat, § 86.022 (1957). 

* Williams v. Smith, 22 Wis. 66 (1868); Pettibone v. Hamilton, 40 Wis. 402 
(1876). 

* Zettel v. West Bend, 79 Wis. 316, 48 N.W. 379 (1891). 








572 WISCONSIN LAW REVIEW [Vol. 1959 


for admitted harm to access resulting from change of grade?" or the 
construction of bridge approaches in the street.** After some initial 
vacillation,”® the court held that a railway in the street was a com- 
pensable damage,*° not because of its interference with the abutter’s 
access but because it constituted a new burden on the abutter’s fee 
in the street which was subject only to a public easement for high- 
way purposes.** 

What then is the right of access? The Wisconsin court has defined 
it as “a right of ingress and egress to and from his premises”’*? pos- 
sessed by the abutting owner or possesser.** There has been no 
further formal definition of the right in Wisconsin. It is clear that 
the right is in the nature of an easement in the street which the 
abutter has, not in common with the public generally, and of which 
he cannot be deprived without due process of law and compensation 
for his loss.** While the older cases speak of access from any point 
on the land contiguous or adjacent to the highway,** the modern 
well-reasoned cases** and recently adopted statutes*’ restrict the 





* Tyson v. Milwaukee, 50 Wis. 78, 5 N.W. 914 (1880); Drummond v. Eau 
Claire, 85 Wis. 556, 55 N.W. 1028 (1893); McCullough v. Campbellsport, 123 
Wis. 334, 101 N.W. 709 (1904). This same issue has been recently before the 
- with the same result. Zache v. West Bend, 268 Wis. 291, 67 N.W.2d 301 
(1954). 

* Walish v. Milwaukee, 95 Wis. 16, 69 N.W. 818 (1897); Colclough v. Milwau- 
kee, 92 Wis. 182, 65 N.W. 1039 (1896). The court considered these cases to pre- 
sent the same issue as the change of le cases. 

* E.g., Hobart v. Milwaukee City R.R., 27 Wis. 194 (1870). 

* Milwaukee v. Milwaukee Elec. Ry. & L. Co., 173 Wis. 400, 180 N.W. 389 
(1921); Chicago & N. Ry. v. Milwaukee R. & K. Elec. Ry., 95 Wis. 561, 70 N.W. 
678 (1897). This rule expressly exempts street cars or their equivalent using city 
streets. 

™ We are only concerned here with public highway pu interference with 
the right of access. Many cases fall into three categories which are distinguished 
from a public interference with or control of the right of access for highway 
purposes: (1) obstruction of access by a private individual for his private pur- 

, aS a private structure in the street, Pettibone v. Hamilton, 40 Wis. 402 
(1876); (2) obstruction of access by public acts as failure to act which deny the 
street the use for which it was intended, as vacation of a street, Royal Transit, 
Inc. v. West Milwaukee, 266 Wis. 271, 63 N.W.2d 62 (1954); (3) obstruction of 
access by a public non-highway use, as construction of a water tower in the 
street, Davis v. Appleton, 109 Wis. 580, 85 N.W. 515 (1901). None of the above 
are a highway e rpose interference. 

* Neenah v. Krueger, 206 Wis. 473, 475, 240 N.W. 402, 404 (1932). See also 
Heimer! v. Ozaukee County, 256 Wis. 151, 156, 40 N.W.2d 564, 567 (1949); Rigney 
v. Chicago, 102 Ill. 64 (1882), which established the right in Illinois. 

* Royal Transit, Inc. v. West Milwaukee, 266 Wis. 271, 63 N.W.2d 62 (1954), 
holding the provision of Wis. Stat. § 80.47 (1953) that the abutting owner has 
“a common right in the free and unobstructed use” of the street, also includes 
the right of access. 

“25 Am. Jur. Highways § 154 (1940). See also, Covey, Control of Highway 
— 38 Nes. L. Rev. 407 (1959). 

E.g., Berridge v. Ward, 2 F. & F. 208, 175 Eng. Rep. 1026 (N.P. 1860). 

* Hillerege v. City of Scottsbluff, 164 Neb. 560, 83 N.W2d 76 (1957); State 
Highway Comm'n v. Smith, 248 Iowa 869, 82 N.W.2d 755 (1957); New York, 
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right to only reasonable access from the land. Of course, the right 
of access is subject to the superior public interest, or as the Wis- 
consin Supreme Court said: “However this right is, in common with 
most other rights, subject to reasonable regulations in the public 
interest and for the promotion of public convenience and safety.”’%* 

The right of access, by its very nature, is subject to the fullest 
exercise of the public’s primary right of travel on the street or road. 
Accordingly, this right is not deprived by reasonable traffic regula- 
tions even though these regulations make the access more difficult 
or less useful. Among these noncompensable traffic regulations are 
no left turn*® and one way street restrictions,*° since they merely 
regulate the flow of traffic once access to the street system has been 
gained. Also, the right of access is neither deprived by the restric- 
tion of the type of traffic that may use a street, such as weight regu- 
lations,*? or boulevard restrictions;*? nor is the right deprived by 
reasonable restrictions on the use of access or parking regulations* 
or restrictions on the making of deliveries.* 

Also, by its very nature the right of access is possessed only by an 
owner or occupier of land abutting on the highway. This may seem 
like a statement of the obvious, but several cases have arisen on the 
theory that a remote party, one several blocks from the point where 
the improvement is made or regulation is effective, has suffered 
damage to his right of access. The courts have uniformly rejected 
this claim.*® Any injuries suffered by the remote party are held to 





C. & St. L. R.R. v. Bucsi, 128 Ohio St. 134, 190 N.E. 562 (1934). 

* E.g., Int. ANN. Stat. ch. 121, § 300(d) (Smith-Hurd Supp. 1957). The tests 
of reasonableness are listed as “reasonable means of ingress from and egress to 
the road, street or highway consistent with the use being made of such prop- 
erty and not inconsistent with the use being made of such property and not in- 
consistent with public safety or with the proper construction and maintenance 
of the highway for the purpose of travel, drainage and other appropriate public 


* Neenah v. Krueger, 206 Wis. 473, 476, 240 N.W. 402, 404 (1932). 
* Jones Beach Blvd. Estate, Inc. v. Moses, 268 N.Y. 362, 197 N.E. 313 (1935). 


“ Chissell v. Baltimore, 193 Md. 535, 69 A.2d 53 (1949); Commonwealth v. 
Nolan, 189 Ky. 34, 224 S.W. 506 (1920). 

“ Ferguson Coal Co. v. Thompson, 343 Ill. 20, 174 N.E. 896 (1931); People v. 
Linde, 341 Ill. 269, 173 N.E. 361 (1930). But the right to enact and enforce such 
regulations does not give the state the right to suspend an interstate carrier’s 
certificate of convenience and necessity for the repeated violation of such re- 
strictions. Castle v. Hayes Freight Lines, $48 U.S. 61 (1954). 

“ Malleable Iron Co. v. Park Comm’r, 263 Ill. 446, 105 N.E. 336 (1914); Abrey 
v. Livingstone, 95 Mich. 181, 54 N.W. 714 (1893). 

* Wonewac v. Taubert, 203 Wis. 73, 233 N.W. 755 (1930). 

“Neenah v. Krueger, 206 Wis. 473, 240 N.W. 402 (1932). 

* Schnider v. State, 231 P.2d 177 (Cal. App. 1951); Baier v. Schermerhorn, 96 
Wis. 372, 71 N.W. 600 (1897); Chicago v. Union Bldg. Ass’n, 102 Ill. 379 (1882). 
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be injuries the same in kind as those suffered by the public generally 
and thus not compensable. 

The right of access is subject to two other serious limitations. It 
is not deprived either by the fact that traffic will be diverted from 
passing the abutting property or by the fact that circuity of travel 
will result from the action. 

An abutting owner has no legal right to a continuation of the 
flow of traffic in front of his property. Claims of damage have been 
made on the theory that the relocation of a highway has diverted 
the main stream of traffic away from the abutter’s land and that 
such diversion has reduced the value of the land. This is not a 
compensable item of damage to the right of access either where part 
of the abutter’s land has been taken in the relocation*® or where 
no land has been taken.*7 The diversion of traffic away from the 
abutter’s property, even though directly resulting in financial loss,‘* 
is not a deprivation of the right of access. 

An abutting owner has no legal right to travel from his property 
to his destination by the most direct route possible. The abutter’s 
right of access consists of ingress from and egress to the system of 
public streets; from then on his rights are those of the ordinary 
highway user. That an improvement will force the abutter to travel 
a greater distance to reach his destination once on the road system 
is not compensable damage to his access.*® This is the same kind 
of inconvenience suffered by all users of the highway, and the 
abutter’s inconvenience is greater in degree only. Among the situa- 
tions in which circuity of travel has been held noncompensable are 
vacation of a street in some block other than the abutter’s,°° and 
separation of a highway into divided traffic lanes with a physical 
barrier between them which allows the abutter to proceed in only 
one direction when leaving his property.*‘ Where the action does 
not affect the abutter’s immediate access to the highway but merely 





“ Bd. of County Comm’r of Santa Fe County v. Slaughter, 49 N.M. 141, 158 
P.2d 859 (1945); People ex rel. Calumet Fed. Sav. & Loan Ass’n v. Chicago, 323 
Ill. App. 295, 55 N.E.2d 391 (1944). 

“ State ex rel. Merritt v. Linzell, 163 Ohio St. 97, 126 N.E.2d 53 (1955); Tipps 
v. State, 21 Til. Ct. Cl. 581 (1953). 

“McMinn v. Anderson, 189 Va. 289, 52 S.E.2d 67 (1949); Petition of Johnson, 
$44 Pa. 5, 23 A.2d 880 (1942). Contra, Pike County v. Whittington, 263 Ala. 47, 
81 So.2d 288 (1955). 

“Dep't of Highways v. Jackson, 302 S.W.2d 373 (Ky. 1957). 

® Calumet Fed. Sav. & Loan Ass’n v. Chicago, 306 Ill. App. 524, 29 N.E.2d 292 
(1940). 

® Turner v. State Roads Comm'n, 213 Md. 428, 132 A.2d 455 (1957); Dougherty 
County v. Hornsby, 213 Ga. 114, 97 S.E.2d 300 (1957); Brady v. Smith, 139 W. 
Va. 259, 79 S.E2d 851 (1954); People v. Sayig, 101 Cal. App.2d 890, 226 P.2d 


702 (1951). 
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makes his over-all travel more lengthy or reduces the value of his 
land because it is less accessible than before, he has suffered no 
compensable damage. Circuity of travel is not compensable damage 
to the right of access.*? 

The right of access may be redefined as the right of reasonable 
ingress to and egress from the abutting land onto the system. of 
public streets subject to reasonable traffic regulations and not 
affected by any diversion of traffic on the road or any circuity of 
travel encountered once on the roadway."* 

When does the right of access arise in the abutting owner? The 
major legal issue involved is whether the abutter-to-be on an in- 
tended expressway has a right of access to the new road that must 
be condemned and for which he must be compensated. In short, 
can an expressway be dedicated as an expressway, or must it be 
dedicated as a road and the abutter’s right of access then condemned 
to convert it into an expressway? 

This problem has presented difficulties to the Wisconsin Supreme 
Court. Conditioned to think of all roads as land-service roads, the 
court indicated that access rights arose even in the abutters of an 
entirely traffic-service road and had to be condemned. On rehearing, 
the court reversed its holding and reached the conclusion that where 
no highway previously existed the construction of an expressway 
gives the abutting owner no new right of access.5¢ This result has 
been codified by statute.5> Moreover, other courts have reached a 
similar conclusion.** The principle of restricted dedication has long 
been known at common law;*’ this is simply its modern applica- 
tion. Any other rule would require the state to condemn a right, 
which it had just created in order to put an intended expressway 
into use. 


Access CONTROLS 


Legal action to control or limit access will fall under one of two 





*Circuity of travel should be distinguished from “circuity within a parcel” 
of property which has been separated or severed by a partial taking, i.e., a 
highway running through the center of a farm. This latter circuity is com- 
pensable. See Dep’t of Pub. Works v. McBride, 338 Ill. 347, 170 N.E. 295 (1930). 

= Covey, The Right of Access and the Illinois Highway Program, 47 Itt. Bi 
634 (1959). 

™ Carazalla v. State, 269 Wis. 593, 71 N.W.2d 276 (1955). 

™ Wis. Stat. § 84.29 (4) (1957). This section only applies by its terms to roads 
built as part of the Interstate Highway System. 

State v. Calkins, 50 Wash.2d 716, 314 P.2d 449 (1957); State v. Clevenger, 
365 Mo. 970, 291 S.W.2d 57 (1956); State Highway Comm'n v. Burk, 200 Ore. 
211, 265 P.2d 783 (1954); Smick v. Commonwealth, 268 $.W.2d 424 (Ky. 1954); 
People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1952). 

* E.g., Home Laundry Co. v. Louisville, 168 Ky. 499, 182 S.W. 645 (1916). 
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basic constitutional classifications: eminent domain or police power. 
In the area of access controls, the power to take property for public 
use on payment of just compensation and the power to regulate the 
use of property in the public interest without the payment of com- 
pensation are closely intertwined. In determining whether a specific 
regulation is a “taking” or a “regulation” the courts must weigh 
many conflicting interests—the rights of the landowner, the rights 
of the highway user, and the rights of the state.** Rather than at- 
tempting to divide the control devices into eminent domain and 
police power, it is preferable to view the whole kit of access control 
tools available in evaluating the problems which arise under them. 
The control devices will be treated under two headings: direct 
control of access and roadside development, and indirect control of 
access and roadside development. The direct control devices include 
the restriction or denial of the abutter’s access. The indirect control 
devices include the control of the number and location of the access 
points and the control of the nature of the access allowed the abut- 
ter. The first group of controls attempts to provide roadside pro- 
tection through the nature of the highway; the second attempts to 
provide this protection through the control of the abutting land. 


Control of Access and Roadside Development 
Through the Nature of the Highway 


Restriction or denial of the abutter’s access is a frontal assault 
on the roadside problem; it seeks to solve it by seriously restricting 
or fully eliminating the right of the abutting owner to access to the 
highway or street. Limitation or denial of access can take three 
forms: the controlled access road, the expressway, and the park- 
way.*® The first two directly limit the abutter’s right of access; the 
latter precents the landowner from exercising his right of access 
through swatch purchases, collateral condemnations or agreements. 


The Controlled Access Road 


A controlled access road is one planned to give preference to 
through traffic but allowing some private access onto the road at 
selected points. This control device allows limited access in those 





™ The United States Supreme Court has held that each state may determine 
whether there is a property right of access and to what limitations it is subject 
and this will satisfy the fourteenth amendment requirements. Sauer v. City of 
New York, 206 U.S. 536 (1907). The Supreme Court will then see that the state 
enforces its own law on the subject. Chicago v. Taylor, 125 U.S. 161 (1888). 

™ The three types of access-controlled roads discussed here generally follow 
the definitions suggested by the American Association of State Highway Of- 
ficials. See AM. AuTo. Ass’N, ROADSIDE PROTECTION n. 14 (1956), 
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areas where it does not constitute an undue danger and eliminates 
it entirely in danger areas.*° The controlled access road presents a 
flexible approach to the access problem. It allows the degree of 
protection provided to vary with the need—maximum protection 
through complete access control in areas of dense traffic and mini- 
mum protection in areas of sparse traffic. 

An effective controlled access program involves three steps: 
(1) freezing all existing access points on the highway and allowing 
future access points only under specified conditions as to number, 
use, location, and construction; (2) restricting existing access points 
to their current use; (3) eliminating access altogether in those areas 
(e.g., Curves, vision triangles) and under those uses (e.g., commer- 
cial) which constitute an undue hazard to through traffic. 

If the abutter’s right of access grants him only reasonable ingress 
and egress there should be no legal problem involved in freezing 
all existing access points and allowing future access points only 
where they are reasonable in light of all the circumstances, namely, 
location, design, intended use of the access, public safety, and the 
nature and use of the road. Such a step will prevent further un- 
regulated roadside development along the highway. This is gener- 
ally held to be a police power measure,** but in those states which 
require condemnation even to limit existing access points the dam- 
ages will be nominal if the restriction leaves the abutter reasonable 
access.** Following this action, the restriction of all existing access 
points to their current use will prevent the conversion of existing 
residential and agricultural access points into commercial or indus- 
trial ones. This will prevent further unregulated roadside develop- 
ment in the existing roadside pattern. This action also constitutes 
a police power regulation.®* Finally, existing access points in these 
areas or under those uses which are unreasonable or dangerous to 





® In Finks v. pen’ of Pub. Works, 10 Ill-2d 20, 24, 139 N.E.2d 242, 245 (1956), 
the court justified the selective elimination of access by pointing to modern 
traffic conditions: 

“Modern traffic conditions have made it necessary to establish limited ac- 
cess roads for through traffic. . . . In congested areas complete extinguish- 
ment of existing rights of direct access may be necessary. In areas where 
there is less intensive traffic, as in agricultural areas, some limited direct 
access may be permitted to abutting owners without unduly endangering 
through traffic.” 

“State Highway Comm'n v. Smith, 248 Iowa 869, 82 N.W.2d 755 (1957); Alex- 
ander Co. v. City of Owatonna, 222 Minn. 312, 24 N.W.2d 244 (1946); City of 
Elmhurst v. Buettgen, 394 Ill. 248, 68 N.E.2d 278 (1946). 

Dep't of Pub. Works v. Filkins, 411 Ill. 304, 104 N.E. 2d 214 (1952). 

° note 61 supra. See also Man v. Vockroth, 94 N.J.Eq. 511, 121 Atl. 599 
(1923). 
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the highway should be extinguished. The denial of existing access, 
if it merely restricts the existing access to reasonable access, is a 
police power regulation;* but, if the regulation completely denies 
existing access or destroys its total usefulness the access must be 
either purchased or condemned.* 

In Wisconsin there is statutory authorization for the controlled 
access highway in rural portions of the state trunk highway system. 
On such highways if the traffic count is in excess of 2,000 vehicles 
a day, and certain requirements as to notices and public hearings 
in the county concerned are met, the road may be designated a 
controlled access highway. The highway commission must find that 
such designation is necessary in the interest of public safety, con- 
venience, and general welfare. On such designated roads, not to 
exceed 1500.miles of highway, the commission can prohibit access 
except at specifically designated points, and the abutter has only a 
“controlled right of access.” In the actual administration of the 
controlled access act, the commission has generally followed only 
the first step of the program outlined, that it, freezing all existing 
access points and granting future access under a permit system. The 
general designation of such access points as “private driveways” 
covers any nonpublic use; thus the landowner can convert to a 
commercial use as long as he meets the design requirements.** There 
has been some attempt to restrict access points to agricultural use 
only. This has raised the objection that this constitutes an attempt 
to zone in that it determines what use can be made of the access. 
Even if this objection were correct, it would not be fatal.** Little 
or no attempt has been made to eliminate completely dangerous 
access points. In order to preserve the statutory authority, the 
commission has entered into collateral agreements limiting access 
for nominal consideration. Because of its limited application to 
1500 miles and because of the general failure to attempt control of 
the use of existing access, the controlled access program has been 
less successful than had been hoped. 

A controlled access road is created by an interplay of police power 
and eminent domain control powers. This control device involves 
a moderate cost to the state in condemnation awards and adminis- 





“ Hillerege v. City of Scottsbluff, 164 Neb. 560, 83 N.W.2d 76 (1957). 

“* Simmons v. State Highway Comm’n, 178 Kan. 26, 283 P.2d 392 (1955); Box- 
berger v. State Highway Comm’n, 126 Colo. 526, 251 P.2d 920 (1952). 

“Wis. Stat. § 84.25 (1957). 

“Interview With District Eng’r, Dist. 2, Waukesha, Wis., May 16, 1958. 

“San Francisco v. Safeway Stores, 150 Cal. App.2d 327, 310 P.2d 68 (1957). 
But see Hartung v. County of Milwaukee, 2 Wis.2d 269, 86 N.W.2d 475 (1957). 














july] ACCESS CONTROLS 579 


tration, but in turn it produces only a limited form of protection. 
While it leaves many access points on the highway, it can effectively 
regulate the pattern of future roadside development. 


The Expressway 


An expressway is a road planned to give preference to through 
traffic by completely prohibiting direct private access. It is a road- 
way entirely isolated, often by physical barriers, from the abutting 
land. This type of road will make up the portion of the federal 
Interstate Highway System in Wisconsin and some additjonal 
planned highways. When expressways are laid on new locations 
no right of access arises in the abutting owner.*® When an express- 
way is laid on the location of an existing land-service road the 
prior abutter’s right of access must be extinguished. By definition, 
the complete extinguishment of the right of access is a taking that 
requires compensation.”® This is true if the right is extinguished 
alone or along with some physical taking of land.” Although the 
choice of laying an expressway on a new location will be dictated 
by engineering and development considerations, one factor that 
will be prominent in any decision will be the problem of con- 
demning existing access rights if it is placed on the alignment of 
an existing highway. When the expressway is placed on an existing 
highway there are problems of creating a cul de sac on a formerly 
intersecting street, and placing a former abutter on a service road. 
The problem of the cul de sac also confronts an expressway laid 
entirely on new location. 

Cul de Sac. The design of an expressway often calls for the cut- 
ting off or dead-ending of existing streets which are not to be car- 
ried over or under the expressway because of design or low traffic 
counts. Whether the owner of property abutting on the dead-end 
or cul de sac has suffered a compensable damage to his right of 
access has been answered in two conflicting ways. Some courts have 
held that the right of access extends in both directions from the 
abutter’s property to the next intersecting street, with the result 
that abutting owners on a cul de sac created by an expressway must 
be compensated for the impairment of their access." Other courts, 





® Carazalla v. State, 269 Wis. 593, 71 N.W.2d 276 (1955); Wis. Stat. § 84.29 (4) 
(1957). 

= Was. Stat. § 84.29 (8) (1957). 

™ Dep't of Pub. Works v. Wolf, 414 Ill. 386, 111 N.E.2d 322 (1953). 

™ Bacich v. Bd. of Control, 23 Cal. 2d 343, 144 P.2d 818 (1943); Felton v. State 
Highway Bd., 47 Ga. App. 615, 171 S.E. 198 (1933); Chicago v. Webb, 102 IIl. 
Ape. 232 (1902). See Lindley v. Okla. Turnpike Authority, 262 P.2d 159 (Okla. 
1953). serait 
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relying on the concept of reasonable access to the system of public 
roads, have held that the right of access is not abridged and the 
abutting owners are not to be compensated if their remaining access 
is reasonable, except in the case where the street is dead-ended or 
vacated immediately in front of their property.”* In any case, the 
abutter’s access extends no further than the next intersecting street, 
but not through it."* Thus, where a street is cut off but connects 
with a frontage road so that the abutter preserves his right to travel 
in all directions from his property, any disturbance caused by the 
cul de sac is merely noncompensable circuity of travel. 

In Wisconsin the dead-ending of intersecting streets is specifically 
authorized."* There appears to be no case law answering the ques- 
tion of whether the abutter on the cul de sac will receive compensa- 
tion.”* If the cul de sac leaves him with no reasonable access he 
should be compensated.’* It would seem clear that if his remaining 
access is reasonable he should not be compensated since he has suf- 
fered no legally cognizable loss, and any inconvenience suffered is 
merely circuity of travel. 

Frontage Roads. The design of an expressway often includes a 
service road or frontage road which carries local traffic, provides 
the service road abutter with a means of access, and at certain loca- 
tions provides a means of approach to the through portion of the 
expressway. Has the abutter’s right of access been impaired when 
the road he formerly abutted is converted into an expressway, his 
access to the converted freeway is cut off, but access to a service 
road is provided? The courts have not provided a clear answer. 
Three separate results have been reached in other states: (1) this is 
not a compensable damage to the right of access;"* (2) this is a 


™ Weir v. Palm Beach County, 85 So.2d 865 (Fla. 1956); Smick v. Common- 
wealth, 268 S.W.2d 424 (Ky. 1954); New York, C. St. L. R.R. v. Bucsi, 128 Ohio 
St. 134, 190 N.W. 562 (1934). See In re East Fifth Street, 1 Misc.2d 977, 146 
N.Y.S.2d 794 (1955), where the court indicates that, while the applicable statute, 
requires compensation, at common law no compensation would granted. 

* Beckham v. City of Stockton, 64 Cal. App.2d 487, 149 P.2d 296 (1944); Dant- 
zer v. Indianapolis Union Ry., 141 Ind. 604, 39 N.E. 223 (1894). 

*® Wis. Stat. § 84.25 (3) (1957) for controlled access roads; Wis. Stat. § 84.29 (6) 
(1957) for Interstate System highways. 

* Royal Transit, Inc. v. West Milwaukee, 266 Wis. 271, 63 N.W.2d 62 (1954). 
While this case was concerned with the attempted closure of a dead-end street, 
the case hinged on whether one could “abut” the end of a stub street. The 
court held that one so located was an abutter and entitled to the protection of 
Wis. Stat. § 80.47 (1953) when there is an attempt to vacate the street. The 
cul de sac question never arose. 

" E.g., Lowell v. Buffalo County, 119 Neb. 776, 230 N.W. 842 (1930). 

* Gilmore v. State, 208 Misc. 427, 143 N.Y.S.2d 873 (1930); Nes. Rev. Srar. 
§ 39-1328 (Supp. 1957). This result is based on the reasoning that the abutter’s 
right of access is only to the system of public roads and not necessarily to the 


express portion thereo‘’ 
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compensable damage to the right of access only where there has 
been some physical taking of land; (3) this is a compensable item 
of damage in all cases, but the service road should be considered in 
mitigation of the damages to be awarded.*° 

It would seem clear that the first conclusion is the best. The 
abutter still has a complete right of access to the system of public 
roads (here the service road), any inconvenience that he suffers once 
on that system is merely noncompensable circuity of travel, and any 
loss in value of his property from being placed on the service road 
is merely noncompensable diversion of traffic. His damages are the 
same kind suffered by all highway users, greater in degree only. 
Further, as a matter of practice, if the state must both build a 
service road and compensate the abutter for being placed on it, the 
highway commission will not build such auxiliary facilities. 

In Wisconsin the highway commission is authorized to construct 
local service roads*' and this is being done in connection with at 
least two of the Interstate Highways now under construction. In 
so doing the commission is acting on the premise that a former 
abutter who is placed on a service road is not being deprived of 
his access and thus has no claim to compensation. The value of the 
service road to a roadside protection program depends on whether 
the commission is acting on the correct premise. This question must 
ultimately be determined by the Wisconsin Supreme Court. 

Aside from the problems of the cul de sac and the frontage roads, 
the expressway presents few legal problems, although it may pre- 
sent some appraisal and design problems. There is broad statutory 
authorization for expressways in the Interstate System and in Mil- 





State v. Meyers, 292 S.W.2d 933 (Tex. Civ. App. 1956); State v. Lynch, 297 
S.W.2d 400 (Mo. App. 1956). This result is based on the theory that the abutting 
landowner who is placed on a service road suffers consequential damages, i.e., 
the property decreases in market value by being placed on the service road. In 
the case where there is no taking of land, the constitutional protection does not 
come into play; but where there is a physical taking of land as well, these con- 
sequential damages will be reflected in the before and after valuations and 
will be compensated. 

® State v. Ward, 41 Wash.2d 794, 252 P.2d 279 (1953); People v. Ricciardi, 23 
Cal.2d 390, 144 P.2d 799 (1943). This result is reached by holding that the abut- 
ter has a right of access to the express portion of the highway; but the grant of 
some form of access will mitigate his damages from being deprived of this direct 
access. This result has been strongly criticized. Note, Freeways, 3 Stan. L. Rev. 
298 (1951). The likelihood of such a result is greater in a state like California 
which has a “taking or damaging” constitutional restriction on its eminent do- 
main powers than in a state like Wisconsin which simply has a “taking” re- 
striction. 

The Ricciardi case has been weakened by the subsequent holding in People 
ex rel Dep’t of Pub. Works v. Schultz Co., 123 Cal. App. 2d 925, 268 P.2d 117 
(1954). 

© Wis. Stat. §§ 84.25 (10), 84.29 (4) (1957). 
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waukee County.*? While the expressways generally are administered 
as part of the state trunk highway system, those in Milwaukee 
County fall under the administration of the Milwaukee County 
Expressway Commission. The expressway has universally been sus- 
tained as a proper governmental undertaking.** It is the simplest 
means of access control in that it is thorough, complete, and final. 
However, it is the most costly means where an existing highway is 
converted into an expressway, and it is best suited only to the heavily 
travelled inter-regional routes. 


The Parkway 


A parkway is a road planned to give preference to through traffic 
in such a manner as to provide a scenic drive, marginal park, or 
monument. There are three parkway drives in Wisconsin: the 
boulevard-parkway, the scenic easement, and the Silent Cross Memo- 
rial Highway. 

The boulevard-parkway is a road abutted by a broad expanse of 
land in public ownership on both sides of the highway, generally 
in the form of marginal parks. This swath purchase or ownership 
of land makes commercial exploitation of the road impractical 
because the business establishments on the nearest private land 
would be unseen or too remote from the highway. Whether there 
is access through the public land bordering on the road depends 
on the statute or ordinance creating the road,** or the provisions 
of the condemnation or purchase.** Such a device is feasible only 
for scenic routes** and is considerably more expensive than normal 
right of way purchases. When a boulevard-parkway is built on a 
new location and the dedication is restricted, no right of access 
should arise in the abutter. 

The scenic easement is a form of parkway in which the abutting 
land remains in private ownership but is subject to restriction of 
use in order to provide a scenic route along the national parkway. 
Specifically, this would be the Great River Road along the Missis- 
sippi Valley. The highway commission is empowered to acquire 
in addition to land for the road all easements necessary to develop 

wm Stat. §8 84.25, 84.29, & 59.965 (1957). 

Hedrick v. Graham, 245 N.C. 249, 96 S.E.2d 129 (1957); Rothwell v. Linzell, 
163 Ohio St. 517, 127 N.E.2d 524 (1955); State ex rel Troy v. Superior Ct., 37 
Wash.2d 660, 225 P.2d 890 (1950). 

™ Atlanta v. West, 60 Ga. APP. 269, 3 S.E.2d 755 (1939); Abrey v. Livingstone, 
95 Mich. 181, 54 N.W. 714 (1 8 But see Gleason v. Metropolitan Dist. Comm’n, 
270 Mass. 377, 170 N.E. 395 (1930 


* Hoskins v. Chicago Park ise” "380 Ill. 78, 43 N.E.2d 546 (1942). 
* E.g., Wis. STAT. § 27.08 (1957). 
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the parkway through agreement or condemnation.*’ The scenic 
easement is in some use along the route of the parkway where the 
highway commission is engaged in purchasing such easement.** The 
purpose is to keep the river valley land in its natural state, and it 
constitutes a purchase of development rights as a form of zoning. 

The Silent Cross Memorial Highway is a specially authorized 
parkway in honor of the veterans of America’s wars.*® To be de- 
veloped over a fifty year period, it is to traverse the state in the 
form of a cross and to be built to the highest design standards. The 
adjacent land will be subject to restrictions of use, design structure, 
and appearance.*° When completed it will include suitably land- 
scaped borders and appropriate wayside developments. 

Although some of their concepts might be more broadly applied, 
these three parkway devices are tools of limited application, feasible 
only for scenic or memorial routes. 


Control of Access and Roadside Development 
Through Control of Abutting Land 


Control of the abutting land is an oblique but potentially very 
effective assault on the roadside problem; it seeks to solve it by 
controlling the number, location, and nature of the access points 
allowed the abutting owner. When the access is concentrated into 
predetermined areas special traffic-receiving facilities can be engi- 
neered to receive them. Moreover, certain types of access are more 
frequent and more dangerous than others. Restriction of selected 
access uses along a highway would provide a high degree of protec- 
tion. Control of the abutting land can be accomplished through 
control of access use, subdivision control, official mapping, zoning, 
and master planning. 


Restricted Use of Access 


The restricted use of access is a control device auxiliary to zoning 





* Wis. Stat. § 84.105 (1957). There is also general empowering legislation con- 
cerning the acquiring of other interests in land abutting the highway. W1s. 
Stat. § 84.09 (1957). 

Interview With District Eng’r, Dist. 5, La Crosse, Wis., May 27, 1958. At that 
time in built-up areas the easement was being purchased for the value of the 
bare lot; in rural areas the easement was being Panag 4 at 20c a front foot or 
$5 per acre. The district engineer indicated that there had been very little 
trouble in acquiring the easement. 

* Wis. Stat. § 84.103 (1957). 

© 36 Ops. Wis. Atr’y GEN. 368 (1947): “Such restrictions cannot be imposed 
without compensation to owners of the land affected thereby.” According to the 
opinion, such regulations will supersede local zoning. But such local regulations 
are not barred in the absence of the exercise by the commission of such powers. 
Jefferson County v. Timmel, 261 Wis. 39, 51 N.W.2d 518 (1952). 
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or access restrictions. It is concerned with the restriction of the 
use made of the access rather than the use made of the land itself. 
The regulation of the use of access can provide a great degree of 
roadside protection, since the number of vehicular movements at an 
approach to a highway bears a direct relationship to the use made 
of the approach.** 

The use of a right of access may be controlled through eminent 
domain, either on an existing highway or in the acquiring of addi- 
tional land through condemnation.®? In Wisconsin, under the 
general authorization to acquire “interests in land,” such use re- 
strictions that are deemed necessary could be imposed on the abut- 
ter’s access by condemnation.®* Such access use restriction could 
also be imposed under the zoning power; this restriction is less 
severe than general zoning since it will not prevent the use of land 
for other purposes if other access is available. Where the access is 
restricted to residential use, it could not be used for commercial 
purposes.** The highway commission has made some limited at- 
tempts to control the use of access in connection with their con- 
trolled access highways.* 


Subdivision Controls 


The subdivision of land abutting on a highway intensifies the 
use of that land, generates more traffic, and creates new highway 
problems. In turn, the regulation of the subdivision process pre- 
sents a means of requiring a satisfactory relation between the sub- 
division layout and the abutting highway. Early subdivision 
regulations were generally concerned with seeing that adequate 
engineering data was provided to prevent uncertainty with respect 
to land titles. However, the unplanned subdivision growth follow- 
ing World War I prompted the enactment of subdivision regulations 
concerning such matters as lot size, sewerage facilities, and streets.° 
Only in very recent years have such regulations specifically con- 
sidered the needs of the highway system.** 

While in the absence of valid regulation the landowner has a 





"Enfield & McLean, Controlling the Use of Access, 101 HIGHWAY RESEARCH 
Bp. Butt. 70 (1955). 

* State ex rel. Eastrold v. Superior Ct., 47 Wash.2d 335, 287 P.2d 494 (1955). 

* Wis. Stat. § 84.09 (1957). 

“San Francisco v. Safeway Stores, 150 Cal. Ap oy 327, 310 P.2d 68 (1957). 

* Man v. Vockroth, 94 N.J.Eq. 511, 121 Atl. 599 (1923). 

See Controlled Access Highways supra p. 576. 

* MumForD, THE CULTURE OF Cities (1938). 

“See HousiInG AND HomE Fin. AGENCY, SUGGESTED LAND SUBDIVISION REGULA- 


tions (1952). 
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full, unrestricted right to divide and sell his land, the power of 
the state extends to the regulation of the subdivision of land in 
order to provide for orderly urban development and easy descrip- 
tion of land.’°° Many states do not make plat approval a condition 
of subdivision. In those states, subdivision regulations imposed as 
a condition for filing the plat are upheld by the courts, if reason- 
able, as a condition in return for the privilege of recording the 
plat.1%* On the other hand, many states require the filing of an 
approved subdivision plat where a land-divider meets a statutory 
definition of a subdivider. In these states, the courts have upheld 
the regulations imposed, if reasonable, as a valid regulatory measure 
under the state’s police powers.’ The criterion used by the courts 
to determine the validity of subdivision regulations in either the 
voluntary or mandatory filings is reasonableness.’°* A presumption 
that the contested regulation is reasonable runs in favor of the 
regulating authority.?* 

The Wisconsin Subdivision Control Act! is of the mandatory 
type. The statute defines the act of subdivision as “the act of divi- 
sion [which] creates 5 or more parcels or building sites of 11% acres 
each or less in area; or five or more parcels or building sites of 144 
acres each or less in area are created by successive divisions within 
a period of 5 years.” Once a land seller has divided the requisite 
parcels he is required to file a subdivision plat for approval.’ 
Among the certifications necessary is one indicating that the plat 
is in accord with “the rules of the state highway commission relating 
to provision for the safety of entrance upon and departure from 
the abutting state trunk highways or connecting streets and for the 
preservation of the publjc interest and investment in such highways 
or streets.””2°8 

Among the regulations issued by the state highway commission 
to govern the review of subdivision plats under this act, a major 
policy is that street connections as access points between any sub- 





* Wolpert v. Chicago, 280 Ill. 187, 117 N.E. 447 (1917). 

Alan Realty Co. v. Fair Deal Inv. Co., 271 Wis. 336, 73 N.W.2d 517 (1955). 

*! Newton v. American Sec. Co., 201 Ark. 943, 148 S.W.2d 311 (1941); Ridge- 
field Land Co. v. Detroit, 241 Mich. 468, 217 N.W. 58 (1928). 

* Allen v. Stockwell, 210 Mich. 488, 178 N.W. 27 (1920); Hillman v. Seattle, 
33 Wash. 14, 73 Pac. 791 (1903). 

% Melli, Subdivision Control in Wisconsin, 1953 Wis. L. Rev. 389. 

™ E.g., Ayres v. City Council of Los Angeles, 34 Cal2d 31, 207 P.2d 1 -— 

** Wis. Stat. § 236.01 (1957). For a review of the overall apeuees of this 
statute see Lathrop, Wisconsin’s 1955 Platting Law, 1956 Wis. L. Rev. 385. 


** Wis. Stat. § 236.02 (7) (a) & (b) (1957). 
** Wis. STAT. § 236.03 (1957). 
* Wis. STAT. 236.13 (1) (e) (1957). 
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division and any state trunk highway shall be “at a minimum num- 
ber of points and in a manner which is safe, convenient, and eco- 
nomical to maintain and regulate.”?°° To implement this policy 
the commission requires that there shall be no direct vehicular 
access between individual lots and the highway,"° adequate set back 
lines be provided, intersecting streets be kept at a mini- 
mum,"? and, where deemed necessary, additional land be dedicated 
for future road widening or highway improvement.** 

These regulations are intended to: (1) restrict direct access from 
the subdivision by requiring service roads or reverse facing lots; 
(2) establish set-back lines; (3) provide for enforced dedication of 
land for road improvements. Such a pattern of regulation provides 
great potential for roadside protection. The justification for placing 
these additional burdens on the subdivider who abuts a state trunk 
highway is that the subdividing of land abutting on such a highway 
intensifies the land use and generates more traffic problems. Under 
these circumstances the subdivider is required to provide a satis- 
factory relationship between the subdivision layout and the abutting 
highway. For such regulations to be upheld, they must be reason- 
able. While there is some dissent, it seems clear that the traffic 
generating nature of a subdivision may be considered in determin- 
ing wheth<. a regulation is reasonable."* 

The first regulation, that prohibiting direct access from the lots 
and allowing access only via service roads or the internal street 
system, is clearly effective in reducing the number of access points 
and appears to be reasonable. It has already been noted that the 
modern well-reasoned cases™* and statutes!’ restrict access to that 





Wis. ApM. Cope § Hy 33.02(1). One of the eSPress purposes of the act is 
“to lessen congestion in the streets and highways.” Wis. ApM. Cope § Hy 
$3.01 (1). 

9 Wis. ApM. Cope § Hy 33.02 (2), 33.05. Access is generally provided for these 
lots by reverse facing lots or by service roads. 

™ Wis. ApM. Cope § Hy 33.02 (4), 33.08. This is generally 110 feet from the 
highway centerline or 50 feet from outside the nearer right of way line, which- 
ever is more restrictive. 

™ Wis. ApM. Cope § Hy 33.06. In general a distance of at least 1000 feet be- 
tween intersecting streets is uired. 

™ Wis. ADM. CopE é Hy 33.08 (3). This is generally exercised only in connec- 
tion with service roads. 

= gees & Swett, Inc. v. Town of West Orange, 120 N.J.L. 145, 198 Atl. 
225 (1937). 

™ E.g., Neef v. Springfield, 380 Ill. 275, 43 N.E.2d 947 (1942). While this is a 
zoning case, the basic test of reasonableness was judged, inter alia, by traffic 

erating potentialities. 

48 E.g., lowa State Highway Comm'n v. Smith, 248 Iowa 869, 82 N.W.2d 755 
(1957). 

“ E.g., Int. Rev. Stat., ch. 121, § 300(d) (Smith-Hurd Supp. 1957). 














July] ACCESS CONTROLS 587 


which is reasonable in light of all the circumstances. Under these 
regulations the state highway commission requires that the sub- 
divider be granted such access to the highway as is reasonable view- 
ing the subdivision as a whole. Once this number of access points 
has been granted, the individual lot purchasers will not be able to 
gain direct access to the highway but will have to proceed over the 
service road or internal streets of the subdivision. Such restriction 
on a subdivider has been upheld as reasonable.** 

The regulations requiring set backs and dedication for future 
road widening also offer roadside protection in allowing adequate 
room for road improvements by preventing close-in development 
and keeping land clear and available for widening and other uses. 
These requirements have also been upheld as reasonable.*” 

Through these additional regulations placed upon any subdivi- 
sion which abuts a state trunk highway, the Subdivision Control 
Act presents a very potent tool for roadside protection. Has this 
control device realized its potentialities? Since the review of plats 
by the state highway commission was instituted in 1949, 480 plats 
in final form have been approved or certified.1° During the last 
two years, these approved plats amounted to about 19 miles of land 
abutting the state trunk highway system. This indicates one of the 
inherent limitations of such a device—its overall application is 
small in comparison to the trunk highway system. Moreover, there 
have been evasions of the law through the use of assessor’s plats, 
metes-and-bounds division, straw-man transactions, and the use 
of lots over the statutory maximum. On the credit side, the district 
engineers have been able to secure some voluntary compliance from 
subdividers not covered by the act,'*4 and the highway commission 
has been able to secure some added coverage through the use of 
collateral agreements.'?? It seems clear, however, that for this tool 
to become fully effective, even on the limited scale on which it 





48 Ayres v. City Council of Los Angeles, 34 Cal.2d 31, 207 P.2d 1 (1949). 

” The following regulations have been approved: set-backs, Bouchard v. Zet- 
ley, 196 Wis. 635, 220 N.W. 209 (1928); dedication of a ten foot strip for widen- 
ing and another ten foot strip as a buffer and access barrier, Ayres v. City 
Council of Los Angeles, 34 Cal.2d 31, 207 P.2d 1 (1949); dedication of a ten 
foot strip along two roads abutting the subdivision, Newton v. American Sec. 
Co., 201 Ark. 943, 148 S.W.2d 311 (1941); dedication of a sixty foot strip as 
half of a projected road, Ridgefield Land Co. v. Detroit, 241 Mich. 468, 217 
N.W. 58 (1928). 

™Letter From Director, Right of Way Division, State Highway Comm’n, 
Madison, Wis., Dec. 9, 1958. 

Interview With District Eng’r, Dist. 5, La Crosse, Wis., May 27, 1958. 

Interview With Supervisor of Roadside Control, State Highway Comm'n, 
Madison, Wis., Mar. 20, 1958. 
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operates, such loopholes as assessor's plats should be plugged. It 
has also been suggested that the act should cover all land divisions 


irrespective of the lot size. 
Official Mapping 

The official map, a legally effective layout of the future street 
pattern, is both one of the oldest and one of the simplest roadside 
protection devices. Among the uses of the official map are fixing 
building lines, platting existing streets, protecting the path of future 
streets from encroachments, providing certain location for sewers, 
watermains, and utility cables.1** The principle advantages of the 
official map from the point of view of roadside protection are the 
assurance that land needed for future streets will be available at 
bare land prices, the setting of widening lines or set-backs on existing 
streets, and the providing of direction and pattern to future growth 
of the community. 

A number of states have some form of an effective official map- 
ping act,?** and a number have a form of a future highway right of 
way reservation similar to, but less effective than, official mapping.*** 
The Wisconsin Official Mapping Act?** is of the former type. The 
act vests the power of making an official map, showing the streets, 
highways, and parks, in the city council.'*”7 Such a map is filed with 
the county register of deeds. It would appear from a reading of the 
act that two steps are contemplated: (1) the adoption of a map of 
all existing streets (adopted as a simple legislative act); and (2) the 
amendment of such a map to reserve future street beds and widening 
strips (adopted only after public hearing and consideration by the 
city plan commission). However, in practice, both steps are usually 
completed at the same time in one ordinance.1** 

The effect of the map is clearly spelled out in the act. Mapping 





3 Am. Auto. Ass’N, ROADSIDE PROTECTION 70 (1951). 

1% Pa. STAT. ANN. tit. 53, § 1095 (1957); Cat. Gov’t Cope ANN. § 65890. 

“8 E.g., Ind. Acts 1957, ch. 148, § 12. Under this statute, after the landowner 
has received notice that the highway department intends to acquire his land 
he may not make improvements on such mapped land without first notifying 
the department in writing. After receipt of such notice, the highway depart- 
ment has 90 days in which to purchase and commence condemnation the 
land. If the department fails to do this, the improvements may be made. 

2 Wis. Stat. § 62.23 (6) (1957). 

™ Wis. Stat. § 62.23 (6)(a) (1957). This power is granted to all cities except 
first class cities under special charter, Wis. Stat. § 62.03(1) (1957), and all vil- 
lages, Wis. Stat. § 61.35 (1957). 

8 Kucirek & Beuscher, Wisconsin’s Official Map Law, 1957 Wis. L. Rev. 176, 
185-88. This could raise a question of procedural validity in the adoption of the 
— Kucirek and Beuscher suggest an amendment to the act which would 
make the statutory procedure conform to the universal practice in the state. 
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“shall not in and of itself constitute or be deemed to constitute the 
opening or establishment of any street . . . or the taking or accept- 
ance of any land . . . .”?*® The act further provides that, to pre- 
serve the integrity of the map, no permit shall be issued for any 
building in the bed of a mapped street, and, if a building is con- 
structed in such mapped street bed without a permit, the builder 
“shall not be entitled to compensation for damage to such building 
in the course of construction of the street, highway, or parkway.”1%¢ 
A relief mechanism for hardship cases is provided to assure that 
the owner receives a fair return on his property through recourse 
to the board of appeals or city council and certiorari to a court of 
record. The enforcement of this act was challenged in a mandamus 
proceeding to compel the issuance of a building permit for a struc- 
ture within the bed of a proposed street as shown on the official 
map of Green Bay, Wisconsin. The Supreme Court of Wisconsin 
sustained the act as constitutional, both generaily and in its appli- 
cation to the particular property.'*! The court found itself in accord 
with the basic objectives of the act and held that saving clause 
provisions providi.g for relief in hardship cases overcame any attack 
that this was an eminent domain taking veiled under the cloak of 
police powers.1%? 

The advantages of the mapping act run to both the landowner 
and the highway builder. The landowner can make his improve- 
ments with adjustments to the future streets in advance of their 
construction; the highway builder can prevent improvements in the 
bed of the intended street. The establishment of ultimate right of 
way lines on both proposed and existing highways and streets will 
prevent the construction of close-in improvements and highway 
strangulation. Further, the official map presents a means of plan- 
ning future intersecting street locations and of integrating future 
road use and its traffic carrying design. 





% Wis. STAT. § 62.23 (6) (b) (1957). 

” Wis. Stat. § 62.23 (6) (d) (1957). The permit system constitutes the heart of 
the enforcement mechanism of the map. 

™ State ex rel. Miller v. Manders, 2 Wis. 2d 365, 86 N.W.2d 469 (1957). The 
mapped street covered 80 feet of frontage of a 384 foot frontage parcel of land. 

The official map presents two legal issues: (1) Does the act of mapping 
alone constitute a taking? It is well established that the map is merely a = 
for future development, e.g., Miami v. Romer, 73 So.2d 285 (Fla. 1954); (2) May 
a building permit be refused or compensation denied for building without a 
permit on the basis of the official map’s projection of future streets? The earliest 
cases sustained a denial of compensation because any other decision would 
render the mapping worse than useless, In the Matter of Furman Street, 17 
Wend. 649 (N.Y. 1836); In the Matter of the District of Pittsburgh, 2 W. & S. 
$20 (Pa. 1841). However, a judicial reaction set in holding a denial of com- 
pensation denied due process by taking property for public use without pay- 
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A total of 33 Wisconsin municipalities have adopted official maps. 
They comprise one-half of the state’s second class cities (4), one- 
half of the third class cities (11), 7.4 percent of the fourth class 
cities (10), and 2.2 percent of the state’s villages (8).1%* Of these, 19 
have exercised their power to map in the extraterritorial mapping 
area beyond their corporate limits. So long as the exercise of the 
mapping power is restricted to municipalities, mapping will have 
little effect over the expanse of the trunk highway system. The use 
of such powers on the state level would be hampered by the inability 
of the highway planning process to make its plans far enough in 
advance of construction to make mapping useful.1** 


Zoning 


The basic zoning powers and purposes include regulation and 
location of land uses, restriction of the height of buildings, and 
provisions for yards, open spaces, and building set-backs.*** Zoning 
powers in Wisconsin are extended to municipalities,** towns,15* 





ment of just compensation, e.g., Edwards v. Bruorton, 184 Mass. 529, 69 N.E. 
$28 (1904); Grosso v. Board of Adjustment of Millburn Twp., 137 N.J.L. 630, 
61 A.2d 167 (1948). The no permit and no compensation provisions of the of- 
ficial mapping laws of several states have been recently upheld; Pa.: Scatte 

v. Lower Merion Twp. Comm'rs, 311 Pa. 490, 167 Atl. 40 (1933), following In re 
Forbes Street, 70 Pa. 125 (1871), Note, 13 U. Pitt L. Rev. 553 (1952). N.Y.: SS. 
Kresge Co. v. City of New York, 194 Misc. 645, 87 N.Y.S.2d 313 (1949); Headley 
v. Rochester, 272 N.Y. 197, 5 N.E.2d 198 (1936). Calif.: Lansburgh v. Market St. 
Ry., 98 Cal.2d 426, 220 P.2d 423 (1950); Jones v. Los Angeles, 211 Cal. 304, 295 
Pac. 14 (1930). Conn.: Town of Windsor v. Whitney, 95 Conn. 357, 111 Atl. 354 
(1920). Wis.: State ex rel. Miller v. Manders, 2 Wis.2d 365, 86 N.W.2d 469 (1957). 

There is one important reservation to the modern view: the rule must be ap- 
plied to the facts, and if the land is so restricted that reasonable use cannot be 
made of the pos for an indefinite period of time, then relief will be granted. 
Rand v. City of New York, 3 Misc.2d 769, 155 N.Y.S.2d 753 (1956); Wis. Star. 
§ 62.23 (6) (d) (1957). If the landowner proceeds and improves his land without 
a permit, either because he has been denied one or has failed to apply for one, it 
would seem that he cannot recover compensation for the improvement once the 
land is condemned. In the Matter of the City of New York, 196 N.Y. 255, 89 
N.E. 814 (1936); Annot., 6 A.L.R.2d 962 (1949). This would apply with greater 
force where the improvement is made in bad faith, Showalter v. State, 48 Ariz. 
523, 63 P.2d 189 (1936), or in expectation of an increase in damages on con- 
demnation because of the improvement, Hamer v. State Highway Comm'n, 304 
S.W.2d 869 (Mo. 1957). 

™ Kucirek & Beuscher, supra note 128, at 176 n.1, 212. A narrow mapping 

wer is granted to Milwaukee County for expressway purposes. Wis. STAT. 

59.965 (5) (1957). 

™ Interview With District Eng’r, Dist. 2, Waukesha, Wis., May 16, 1958. 

*%* The United States Supreme Court has approved zoning restrictions: Goreib 
v. Fox, 274 U.S. 603 (1927) (set-back lines); Village of Euclid v. Ambler Realty 
Co., 272 U.S. 365 (1926) (use districts). 

© Wis. STAT. §§ 62.23(7), (11) (1957). These sections are made applicable to 
villages by Wis. Stat. § 61.35 (1957). A municipality may also control the loca- 
tion of nauseous, offensive, or unwholesome activities. Wis. Stat. § 60.74 (1957). 

"Wis. Stat. § 60.74 (1957). This section only applies to towns in counties 
that have not adopted a zoning ordinance. 
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and counties.*** Under these powers zoning ordinances have been 
adopted in over one-half of Wisconsin’s counties and a high pro- 
portion of its cities. 

When a highway enters a zoned urban area, it falls under the 
metropolitan comprehensive zoning pattern. Certain areas abut- 
ting the highway will be zoned for industrial or commercial uses; 
other areas will be divided into various classes of residential uses. 
When a highway passes through a rural area, it is generally subject 
to no zoning or is subject to recreation-forestry type zoning. Neither 
the rural nor the urban zoning is highway oriented; it does not 
recognize the peculiar character of property abutting a highway. 
For zoning to be effective as a highway protection device it must be 
based on a functional differentiation of the land abutting a high- 
way and must be concerned with the relation between the highway 
and the abutting land use.?**° Both the use district classification and 
the set-back requirement should be based on the nature of the 
abutting street or highway, t.e., arterial highways and residential 
streets require different treatment. Set-back requirements should 
not be confined to the zoned commercial or industrial districts but 
should apply to all structures adjacent to the highway in both urban 
and rural areas. 

Roadside zoning to be effective must seek these basic objectives: 
(a) the restriction of commercial uses to designated commercial 
areas in which the road would be specifically designed to safely 
handle the added problems of commercial access; (b) the require- 
ment that roadside buildings be adequately set back from the high- 
way to prevent overcrowding and to preserve sufficient clear land 
to allow future road improvement at moderate cost and minimum 
disruption of the development pattern; (c) the control of the ap- 
pearance of roadside commercial development relating to safety, 
health, and general welfare. The existing zoning in Wisconsin has 
not satisfied these objectives. 

An example of such highway-conscious roadside zoning, in addi- 
tion to its normal district zoning pattern, would provide three zones 
along the highways: non-commercial, roadside services, and general 
commercial.1*° The non-commercial (or possibly highway conserva- 
tion) zone should be the most common and should cover such danger 
areas as hills, curves, and dangerous intersections. In the non- 





#8 Wis. Stat. § 59.97 (1957). Such ordinance is not effective in a town until it 
has been approved by the town board. Wis. Stat. § 59.97 (2) (d) (1957). 

%” Pomeroy, Bringing Zoning Up to the Automobile Era, 101 HicHway RE- 
SEARCH Bp. Buv. 40 (1955). 

® Solberg, Safe, Efficient, and Attractive Highways, 1958 Lanp 537, 540-41. 
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commercial zone, all commercial activities would be excluded for 
a specified distance from the highway. In the roadside service zone, 
traffic service facilities would be permitted with specific provision 
for set-backs, parking, etc. In the general commercial zone, com- 
mercial activities of both a traffic service and local service nature 
would be permitted. The roadside service zone would tend to be 
narrow and relatively long, while the generai commercial zone 
would tend to be deep and comparatively short. These concepts of 
use zone classification result from a recognition of the peculiar 
character of land abutting a highway. Since the general use district 
classification normally employed does not grant this recognition, 
it offers no substantial protection to the highway. To constitute 
effective roadside protection, zoning must provide use district classi- 
fication based on the functional differentiation of the land abutting 
highways and adequate set-backs for highway use and improvement. 

The basic principles of zoning are well-established in Wisconsin. 
Use district location, regulation,’** and set-back requirements'** 
have been upheld so long as they are reasonable.*** Highway safety 
has been recognized as a valid end of zoning.'** The contention is 
made, however, that while use classification and set-backs are valid 
exercises of the police power, the zoning strips along a road would 
be invalid.’** Such contention is without merit. Zoning may take 
into account the particular problem presented by the use, area, or 
particular end sought,’** and highway safety is clearly encompassed 
within this concept.'*? A whole area need not be zoned identically 
so long as the action taken is reasonable.'** The land abutting the 
highway may validly be singled out for special treatment.’*® High- 





™ State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923). 

2 Bouchard v. Zetley, 196 Wis. 635, 220 N.W. 209 (1928); Hayes v. Hoffman, 
192 Wis. 63, 211 N.W. 271 (1927). 

18 F.g., Rowland v. Racine, 223 Wis. 488, 271 N.W. 36 (1937). 

= m County v. Timmel, 261 Wis. 39, 51 N.W.2d 518 (1922). 

** This is based on the contention that the zoning is spot, piecemeal, or not 
in accordance with a comprehensive plan. See Darlington v. Board of Frank- 
fort, 282 Ky. 778, 140 S.W.2d 393 (1940). 

“6 Town of Marblehead v. Rosenthal, 316 Mass. 124, 55 N.E.2d 13 (1944); 
Geisenfeld v. Shorewood, 232 Wis. 410, 287 N.W. 683 (1939). 

™ Atlantic Ref. Co. v. Zoning Bd. of Appeals, 142 Conn. 64 111 A.2d 1 (1955); 
Jefferson County v. Timmel, 261 Wis. 39, 51 N.W.2d 518 (1922); Kent v. Zoning 
Bd. of Barrington, 75 R.I. 64, 63 A.2d 731 (1949). 

Bartram v. Zoning Comm’n of Bridgeport, 136 Conn. 89, 68 A.2d 308 
(1949); Edgewood Civic Club v. Blaisdell, 95 N.H. 244, 61 A.2d 517 (1948); 
County Comm'rs of Anne Arundel County v. Ward, 186 Md. 330, 46 A.2d 684 
(1946); Marshall v. Salt Lake City, 105 Utah 111, 141 P.2d 704 (1943); Smith v. 
Collison, 119 Cal. APP. 180, 6 P.2d 277 (1931). But see Johnson v. Huntsville, 
249 Ala. 36, 29 So.2d 342 (1947). 

™ The best case to illustrate this is Jefferson County v. Timmel, 261 Wis. 39, 
51 N.W.2d 518 (1922). 
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way strip zoning has even been specifically authorized on the county 
level in other states.°° These same basic principles of zoning law 
also present one of the inherent limitations on roadside zoning. It 
is purely prospective; even under the nonconforming use restrictions 
of the Wisconsin law,?*' zoning is little more than a palliative with 
respect to established uses. 

With respect to future development, roadside zoning can be a 
powerful control device. Studies have indicated its effectiveness 
when specifically applied to the needs of the highway.'*? The basic 
limitations of zoning as a roadside protection device have proven 
to be the failure to adopt zoning over the expanse of the state trunk 
highway system, its essentially local orientation where adopted, and 
its general failure to consider the specific needs of the highway.*** 
One of the suggested means of overcoming these limitations is to 
vest some zoning powers on the state level.‘** This will be consid- 
ered under the section concerning intergovernmental cooperation. 


Master Planning 


So far we have separated for closer inspection several tools of 
roadside control—access limitations, subdivision control, official 
mapping, and roadside zoning. The last tool, master planning, 
brings all these devices together into a unified pattern. Planning 
is much broader than highways. It is concerned with the traffic 
circulatory system, land use patterns and growth, the location of 
parks, public facilities and utilities, and economic development. In 
short, it encompasses the whole fabric of societal living.** Our 
immediate concern, however, is with the master plan and highways. 

Master planning can provide the device necessary to integrate 
the tools already noted. Without this coordination, the proper 
zoning may not be provided for the correct highway, and the 
mapped street corridor may have to be abandoned when another 





For a review of the existing legislation see Solberg, Roadside Zoning, 55 
HIGHWAY REsEARCH Bp. BuLt. 49 (1952). 

“For a treatment of the law of nonconforming uses see Comment, The 
Elimination of Nonconforming Uses, 1951 Wis. L. Rev. 685. Basically, abandon- 
ment for 12 months ends the nonconforming use, and repairs, extensions, or 
alterations of a value of more than 50% of the assessed value of the building 
at the passage of the ordinance are barred. 

2 Grotewald & Grotewald, Commercial Development of Highways in Urban- 
ized Regions: A Case Study, 34 Lanp Economics 236, 241 (1958). 

%* This is true even though such considerations are suggested to the local 
zoning authorities. STATE PLANNING Div., LOCAL PLANNING AND DEVELOPMENT 
Butt. 18, 2, 7 (1952). 

™ Bill 43S (Wis. 1949). 

See Metropolis in Ferment, 314 ANNALS OF THE AM. ACADEMY OF POLITICAL 
& SoctaL Sciences 1-164 (1957). 
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location is chosen. Master planning provides the forethought with- 
out which these other devices might remain useless or unused. 
Planning can determine the location of streets, their widths, and 
their points of intersection. It can determine the pattern of land 
as well as the nature and composition of the traffic generators. Most 
important, it can integrate the road with the protection devices by 
providing a co-ordinated outline of future land use areas,'*¢ 

In Wisconsin there is broad authorization to develop master 
plans. Cities and villages are authorized to develop plans,’*’ and 
counties are empowered to make plans for areas not within munici- 
palities.°* Further authority is granted for the developing of 
regional plans over larger areas evidencing certain elements of 
homogeneity.'*® Finally, a state planning division has been created 
as a part of the state bureau of engineering and is authorized to 
cooperate with and assist all local planning agencies to coordinate 
their efforts and activities in the interest of the state as a whole.’ 
One of the express purposes of master planning is to determine 
the future location of streets, highways, and parkways. Many local 
areas are engaged in making such plans.'** The authority to plan 
and the act of planning have been sustained as a valid exercise of 
the police power.*®? 

Master planning has realized very little of its potential. The 
local planning authorities have not given adequate consideration 
to the problems of highway protection in making their over-all 
plans.*** Moreover, the detailed highway planning process does 
not adequately precede the construction process to allow long range 
planning on the local level.**%* It has been suggested that with 
adequate staff and financing this planning gap could be bridged 
and specific long range plans could be formulated.’* Finally, the 
natural coordinating agency for this integrated planning, the state 
planning division, has been able to accomplish little, because of 





8 UniTepD STATES CHAMBER OF COMMERCE, CITY PLANNING AND URBAN DeEvVEL- 


OPMENT 23-24 (1952). 

*™ Wis. Stat. § 62.23 (1)- (6) (1957). These sections are also made applicable 
to villages. Wis. Stat. § 61.35 (1957). ‘ 

** Wis. Stat. § 236.46 (1957). 

™ Wis. Stat. § 66.945 (1957). 

© Wis. STaT. § 15.845 (1957). 

% SEGOE, LOCAL PLANNING ADMINISTRATION 90 (1948). 

18 E.g., Mogilner v. Metropolitan Plan Comm'n, 236 Ind. 298, 140 N.E.2d 220 
(1957); Kozesnik v. Township of Montogomery, 24 N.J. 154, 131 A.2d 1 (1957). 

** Of 28 county highway committee chairmen who responded to a question- 
naire, only 2 indicated any awareness of the problem. 

™ Interview With, Right of Way and Roadside Control Section, State High- 
way Comm’n, Madison, Wis., May 15, 1958. 

** Interview With, District Eng’r, Dist. 2, Waukesha, Wis., May 16, 1958. 
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the long range planning lag. The state highway commission has 
been unwilling or unable to commit itself on specific road locations, 
and thus the state planning division has not been able to suggest 
that adequate protection devices be incorporated in local plans.** 


Impact of Control Devices 


The existing statutory authorization in Wisconsin provides a 
variety of roadside protection devices. These controls are vested 
on three distinct levels of government—state, county and town, and 
municipal. Some of them are exercised independently on one level 
of government; most of them require the cooperative action or at 
least approval of more than one of these three levels of govern- 
ment.'**? Our concern here is not with the potential advantages of 





Interview With, State Planning Div., Madison, Wis., May 7, 1958. 

™ The following is a basic outline of the highway protection and location 
powers in Wisconsin and indicates the dispersal of these powers «nd some of 
their interrelations. Powers exercised cooperatively are in italics. All numbers 
are to section references in Wis. Stat. (1957). 


Level vested on: Municipal Town County State 
Control Device: 
ZONING 


County land 60.74 + approval 59.97 
under 59 


Urban land 62.23 (7) 
SET BACKS 


County land 60.74 + approval 59.97 
—_ under ‘od 


Urban land 62.23 (11) 


SUBDIVISION*® 


(all 236.01) 
County land Town Bd. County Bd. Highway Comm’n 


Urban land City Council Highway Comm'n 


County land 236.46 15845404 


Urban land 62.23(1) 15.845 


Regional areas 66.945 15.845 


LIMITED ACCESS eeee 84.25 . 
LOCATION 


County land 84.02 84.02 


Urban land 84.02(11) & 84.02 84.02 


84.03(10) 


*In Milwaukee County for land platted in the City of Milwaukee or in the 
unincorporated area of the county, the city council or town and county 
possess sole review powers with no review on the state level. § 236.01. 
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such devices, but with the actual use being made of them on the 
Wisconsin trunk highway system. More particularly, since these 
controls are spread over three levels of government, how do they 
mesh in providing a unified system of highway protection? 

To make the task manageable and because it is the most common 
control device, we will consider only zoning and the closely related 
planning powers. While zoning can provide highway protection 
both through the designation and location of use districts and the 
requirement of adequate set-back lines, the mere enacting of a 
state statute authorizing county or municipal zoning or planning 
does not guarantee that such protection will be provided or that 
it will be effective. How-much is actually provided? 


Existence of Local Protection Devices 


The first step in this inquiry is to determine how many counties, 
since we will concentrate here principally on county zoning, have 
enacted any form of zoning or set-back requirements. Of Wiscon- 
sin’s 72 counties, only 45 have enacted any form of zoning or set- 
back ordinance above the municipal level.*** Returns on a ques- 
tionnaire sent to county clerks indicate that the number may be 
somewhat smaller.’** For such county zoning to become completely 
effective it must be approved by each town in the county. When 
it is approved by less than all the towns it is effective only in those 
towns which have approved the ordinance. In at least 16 counties 
less than 7 towns have approved the ordinance, thereby making the 
zoning effective in only a small segment of the county.’7° Moreover, 
many of the ordinances are, by their very terms, not fully effective 
as a means of highway protection.‘ At least 27 of these zoning 
ordinances are forestry-recreation zoning which provides little road- 
side protection.’"? If we eliminate the forestry-recreation zoning 
and those counties where town approval is sparse we are left with 





**In Milwaukee County some mapping powers are granted for expressway 
purposes. § 59.965 (5). 

*** The state planning agency also reviews plats but for essentially technical 
features. § 236.01. 

*#***In Milwaukee County certain limited access powers are granted in con- 
nection with the county Ls ag | system. § 59.965. 

8 STATE PLANNING Div., RURAL PLANNING AND ZONING BULL. 19, Plate I (1957). 

*” Of 63 county clerks who replied to a questionnaire, only 28 indicated that 
some form of zoning or set-back ordinance was in force. 

*™ Supra note 168. Of these, in two counties there is no town approval, and 
in five others three or less towns have approved the ordinance. 

” Pa. - the Forest County zoning ordinance, which is a forestry-recreation 

ivides the county into two zones—forestry and recreation district and 

woostricaedl district. There is no provision for set-backs. 

Supra note 168. 
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only 11 counties with some form of potentially valuable roadside 
zoning, and of these the zoning in three is only on the town level. 
Further, in all the counties having some form of zoning, only 64 
percent of them have any means of detecting violations of the ordi- 
nance other than the issuing of building permits.‘ So while the 
number of zoned counties is high, the number providing effective 
zoning is small. 


Consideration of the Protection Devices in Highway Location 


The best drafted zoning ordinances will not provide effective 
highway protection unless the highway is constructed so as to take 
advantage of such zoning (e.g., locating the highway in a town 
which has approved the ordinance rather than an adjoining one 
that has not). Location of the trunk highway system is one of those 
actions which requires the active concurrence of several levels of 
government. The state highway commission has primary responsi- 
bility for the location, subject to public hearings and to the ap- 
proval of the location by the county board of the county involved.*"* 
This gives the county board great apparent powers, but in the day- 
to-day location of the trunk highway system the decision is made 
almost exclusively by the state highway commission.175 

In making highway location decisions virtually no consideration 
is given to the existence of local zoning. Granting that such devices 
are not widespread, nevertheless, both the commission’’® and the 
district engineers'”’ have shown little interest in using what zoning 
is available. County highway commissioners neither consult local 
planners nor consider zoning when they make their recommenda- 
tions about location.'** Local planners have stated that they have 
found very little interest on the part of the commission in zoning 
or municipal planning.’*® Even where zoning is effective there is 





18 Of 28 county clerks who indicated that some form of zoning was in force 
only 12 indicated that some employee was charged, full or part time, with de- 
tecting violations of the ordinance. 

14 Wis. STAT. § 84.02 (1957). 

"8 Scheffer, State-County Administration of Highways in Wisconsin, COUNTY 
OrrFicer, Mar. 1955, p. 64. 

1% Interview With, Right of Way and Roadside Control Section, State Highway 
Comm'n, Madison, Wis., May 15, 1958. 

* Replies to a questionnaire sent district highway engineers not personally 
interviewed. The reasons given are: (1) such protection device does not exist 
on a wide scale, (2) such protection is sub-standard, and (3) such protection 
is not uniform. 

™8 Of 28 county highway committee chairmen who replied to a questionnaire, 
only 5 indicated that any consideration was given such matters while 6 others 
indicated an awareness of the problem. Only 2 indicated that they regularly 
consulted local planners, and 3 others indicated that they occassionally did so. 

1” E.g., Interview With, Beloit City Planner, Beloit, Wis., May 13, 1958. 
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little tendency to locate the highway so as to take advantage of the 
protection that it offers. 


Intergovernmental Cooperation 


Since zoning is principally a local level control, and location is 
principally a state level process, an acute problem of intergovern- 
mental relations arises. How effectively have such tools been used? 
More specifically, has zoning been responsive to the need of the 
highway, and has the location process been responsive to the advan- 
tages of zoning? How do these two levels of operation mesh? 

Zoning. The enactment and enforcement of zoning and set-back 
requirements generally have not been responsive to the needs of 
the highway. With some notable exceptions, zoning powers have 
been exercised with regard to primarily local objectives, such as 
county tax base or local business advantage. Two examples may 
serve to illustrate this point. 

The experience with set-backs along highway U.S. 51 north of 
Madison, Wisconsin is typical. In this situation, the district engi- 
neer tried to influence the towns to enact set-back lines of 300 feet 
on the intersections of all town roads with U.S. 51 so that there 
would be no undue congestion, adequate vision triangles, and clear 
space for future road widening. The towns refused to enact such 
ordinances on the ground that this would discourage commercial 
development at these intersections and thereby prevent a potential 
increase in the town’s tax base.'*° 

The experience with use districts along Wisconsin highway 
route 30 in Jefferson County between Madison and Milwaukee indi- 
cates another type of problem. A particularly dangerous location 
on a hill was zoned non-commercial to avoid the danger of com- 
mercial development at this point. The landowner was operating 
a gas station and beer depot on this location as an illegal use. The 
landowner protested the zoning classification and carried his case 
to the Wisconsin Supreme Court, where he lost.*** Not to be re- 
buffed by his failure in the courts, he approached the county board 
which amended the zoning ordinance and allowed the continuing 
commercial use of the property in spite of the danger to the highway. 

Zoning has not been generally adopted and, more important, 
where it is in effect it adds little or no protection to the highway 
because of its essentially local orientation. 





Interview With, District Eng’r, Dist. 1, Madison, Wis., April 23, 1958. 
™ Jefferson County v. Timmel, 261 Wis. 39, 51 N.W.2d 518 (1952). 














July] ACCESS CONTROLS 599 


Location Process. Highway location or the activity of the high- 
way commission has not been generally responsive to the advan- 
tages of zoning. We have already noted the general lack of con- 
sideration given zoning in choosing a highway location. To a 
certain extent this situation is a natural result of the failure of 
zoning to offer any substantial roadside protection.**? However, 
this is also another facet of the general disregard of any factor other 
than engineering. “The road is placed in the best topographical 
area irrespective of zoning,” seems to be the principal location 
rule.18 

Even if this principle were to remain controlling and unchanged, 
the location process is still not responsive to zoning potential. With 
few exceptions, there has been no effort to influence local units to 
provide zoning protection for the “best topographical area.” The 
commission views this as essentially a local matter,** the district 
engineers tend to be unwilling or disenchanted with any such at- 
tempts,'*> and the county highway committees have either taken no 
action or have limited themselves to attempting to secure town 
approval of the county zoning ordinance.*** Moreover, in those 
municipal areas which have a planner who is willing to cooperate 
in a roadside protection program, no attempt is made to enlist his 
aid.187 

Not only in zoning matters, but in almost all police power con- 
trols, there has been no attempt to integrate efforts or powers to 
provide a unified, coherent pattern of roadside protection. 


The Interstate System 
The point at which this mutual lack of responsiveness becomes 





2 F.g., reply to questionnaire by district engineer, Dist. 6, Eau Claire, Wis., 
“In general not too much consideration can be given municipal zoning laws in 
regard to set-backs since in most instances local set-back requirements are not 
uniform and are inadequate for the present day design standards for modern 
state trunk highways.” 

*3 Interview With, Design Section, State Highway Comm’n, Madison, Wis., 
March 3, 1958. It is interesting, and perhaps symptomatic, that the planning 
section has no concern with such matters. Interview With, Planning Section, 
State Highway Comm’n, Madison, Wis., March 3, 1958. But rather they are the 
concern of the engineering-oriented design section. 

™ Interview With, Design Section, State Highway Comm’n, Madison, Wis., 
Mar. 3, 1958. 

*5 Interview With, District Eng’r, Dist. 2, Waukesha, Wis., May 16, 1958: 
“They zone the whole road commercial so it is not of much use.” 

#6 Of 28 county highway committee chairmen who replied to a questionnaire 
only 3 indicated that any action beyond seeking town approval of the county 
zoning ordinance had been taken; 8 others were seeking such approval; and 
16 others indicated that no attempt was made to secure the enactment of local 
protection devices. 

*" Interview With, Beloit City Planner, Beloit, Wis., May 13, 1958. © 
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most critical today is in the new Interstate and Defense Highwav 
System. This gigantic investment of manpower, money, and mate- 
rials will be protected along its route through complete control of 
access. But it will not be provided with protection in the inter- 
change areas and the feeder roads that will serve as capillaries, 
except where the interchange or feeder enter the right of way of 
the Interstate road and generally a short distance beyond.*** If 
these capillaries choke up with unrestricted roadside development, 
the I-System will be severely crippled and new feeder and inter- 
changes will have to be provided.'*® This is one of the most pressing 
problems on the trunk highway system, for immediate future action 
is necessary if advantage is to be taken of the police power tools, 
such as zoning, for they only operate prospectively. An interchange 
full of pre-existing and hence legal nonconforming uses is only a 
little less undesirable than routine roadside development. This 
problem becomes even more acute when we note that most commer- 
cial development, even on a conventional highway, is concentrated 
in interchange areas. This trend will be greatly stimulated by 
the design of the I-System. 

Yet, local action, which has not generally been responsive to the 
needs of the highway system, has been even more unresponsive to 
the particular needs of the I-System interchanges. On the state 
level the highway commission is neither attempting to locate the 
interchanges in those areas where some form of effective protection 
exists, nor attempting to influence the local units of government 
to provide some additional zoning protection in those areas where 
it has chosen to locate them.’*! The district engineers have extended 
little effort to secure the enactment of local protection devices for 
these areas,’®* and the county highway committees have expended 
practically none.’** County zoning in turn has not given any spe- 





™ Interview With, Roadside Control Supervisor, State Highway Comm’n, 
Madison, Wis., Mar. 20, 1958. 

* Enfield, The Law and Highway Modernization, address, pp. 19-21, Jan. 10, 
1958, Washington, D.C. 

A study of air photos covering the period from 1938 to the present indi- 
cates that on inter-regional highways the commercial development is increasing 
at a rate of three times faster in the area immediately adjacent to intersections. 
On a segment of U.S. 41 in Racine and Kenosha counties, the general rate of 
increase of commercial access is 2.1 per mile, while the rate of increase in the 
mile south of Wis. 20 is 7.0 per mile and in the mile north of Wis. 43 is 4.0 


per mile. 

™ Interview With, Right of Way and Roadside Control Section, State Highway 
Comm'n, Madison, Wis., May 15, 1958. 

* Replies to a questionnaire sent district highway engineers not personally 


interviewed. 
* Replies to a questionnaire by 14 of the 16 counties traversed by the Inter- 
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cific consideration to this problem, but there has been some isolated 
action taken on the municipal level.’ 


Suggestions 


Although zoning is essentially a local device concerned with local 
problems and interests, a state level interest arises when a highway 
or I-System enters an area. Yet, the local interests often conflict 
with the state level interest, as in protecting the state’s investment, 
aiding the highway user’s safety, economy, and ease. The local 
government has little interest or perhaps more important, little 
incentive to consider more than purely local interests. If there is 
going to be any effective highway protection, it must emanate from 
the state level. Within our present statutory framework such state 
action would probably take the form of consideration of local 
protection measures in highway location, constant attempts to 
secure the enactment of such devices on the local level, and an 
attempt to integrate the protection devices located on these three 
levels of government into one coherent pattern. 

Viewing this mutual lack of responsiveness with a prospective 
of statutory revision or new legislation, it is submitted that the 
most desirable change would be a system of cooperative state-local 
zoning. If there is going to be any really effective roadside control, 
the state must be brought into the process on all three levels of 
government. This is necessary not only because of the narrow 
self-interest conception of the problem on the local level, but also 
because of the general failure to enact such controls. The failure 
of the highway commission and the district engineers to use what 
effective controls there are would be overcome by their share in 
the zoning process. A cooperative state-local zoning device for the 
land immediately adjacent to the trunk highway system would 
seem to be an effective means of overcoming this mutual lack of 
responsiveness. 1%° 





state Highway System indicated that only 1 county was taking any action to 
protect such areas. 

™ Interview With, District Highway Eng’r, Metropolitan Dist., Milwaukee, 
Wis., May 16, 1958. 

%% For some ideas on cooperative state-local zoning with specific reference to 
the situation in Wisconsin, but with somewhat different viewpoints, see: Levin, 
Highway Zoning and Roadside Protection in Wisconsin, 1951 Wis. L. Rev. 197; 
Beuscher, Protection of Highways and Feeder Streets Through Subdivision Con- 
trols, 101 HicHwAy REsEARCH Bp. BuLL. 52 (1955); Solberg, supra note 150; 
Law, supra note 13. 

There has been some manifest opposition to this on the local level. Interview 
With, Dane County Zoning Supervisor, Madison, Wis., April 22, 1958. 
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A suggested means of achieving this cooperative zoning would 
include these basic requirements: 

1. The local units must possess zoning powers—both use district 
classification and set-back powers. 

2. The state highway commission must be empowered to request 
any local unit (depending on the location of the highway) to zone 
the land abutting a trunk highway. 

3. If the local unit does not act within a specified period of time 
or their action does not provide adequate roadside protection (e.g., 
zoning the whole road for commercial use), then the highway com- 
mission should be able to zone a 500 foot strip (or some other rea- 
sonable distance) on either side of the center of the highway and 
should be empowered to impose both use and set-back requirements. 

4. If the local unit does act and provide satisfactory protection, 
and annual zoning grant-in-aid should be paid to that unit to help 
administer the zoning controls. 

5. The highway commission should be empowered to police and 
enforce the zoning, whether the ordinance is ultimately adopted 
on the local or state level. 

Through such a method or some variation of it, the local interests 
would be preserved as fully as possible and would only be over- 
ridden where they were incompatible with the state level interests. 
The Wisconsin Subdivision Control Act is an example of the 
possibility of a state-local control device. Under this act, while 
review is essentially a local level function, where a possible conflict 
arises between the intended subdivision and a trunk highway, the 
highway commission reviews the plat to minimize or eliminate such 
conflicts. 

Local interests are important and should be protected whenever 
possible. But it must be remembered that the function of the road 
is to provide traffic service, not to raise local land values. The only 
way to enforce this axiom short of universal access control is to vest 
some control powers, at least cooperatively, on the state level. 


CONCLUSION 


The continued and accelerated road building program in Wis- 
consin will present two levels at which control of access and road- 
side development will be important. On the first level, the Inter- 
state System, access control will be achieved through the expressway. 
Much of this mileage will be constructed on new location with a 
restricted dedication; the remainder will be converted from existing 
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land-service roads.1*% Roadside protection on these roads will be 
a requirement of federal participation in costs. The second level 
in which roadside control will be important is the state trunk high- 
way system. These roads will serve the dual function of acting as 
feeder roads for the I-System and of carrying the eighty percent of 
American highway traffic that will not be served by the I-System.*** 
On these roads there is no requirement of roadside control; but it 
is, nevertheless, essential to the safety, ease, and economy of both 
these roads and the I-System which they serve and complement. 

It is on these roads that roadside protection could best be accom- 
plished through the control of abutting land rather than the nature 
of the highway. Creating an expressway on a state trunk highway 
would be effective; but, in other than highly developed areas or in 
a relocation or construction of a new highway where access could 
be restricted as a police power measure, it would be too expensive 
to justify. Therefore, control of roadside development on these 
roads must depend primarily on the police power control devices, 
i.e., subdivision controls, mapping, restriction of access, roadside 
zoning, and master planning. 

The particular control device used must be chosen to fit the needs 
of the particular section of highway to which it is applied. While 
zoning or a controlled access road may provide adequate protection 
along a rural portion of the trunk highway system, such controls 
would probably be inadequate in an urbanized area where an 
expressway may be necessary. Further, some of these controls are 
expressly limited in their application, as for example, official map- 
ping powers which are granted only to cities and villages. In addi- 
tion, some of these control devices have the added difficulty of 
potential conflicts in operation between various units of govern- 
ment.!*° Finally, almost all of them involve the cooperative effort 
of more than one level of government and, in order to be success- 
fully applied, all three levels of government must grant their 
approval or active cooperation. Within the present statutory frame- 
work, only with effective and intelligent inter-governmental rela- 


%* According to present plans, the segments between the Illinois line and 
Milwaukee, now U.S. 41, and between Milwaukee and Madison, now Wis. 30, 
will be laid on converted existing highways, and then not all of these segments 
will be on the old road. 

™ While the portion of the Interstate System in Wisconsin is only 482 miles 
the state trunk highway system is composed of 9,989 miles of rural highway 
and 810 miles of urban connecting streets. 

** Interview With, Dane County Zoning Supervisor, Madison, Wis., April 22, 
1958. The zoning supervisor related an instance in which land along U.S. 51 in 
the Town of Burke had been zoned for residential use and was annexed by the 
City of Madison. It was then re-zoned by the city as heavy industrial. 
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tions, and a full measure of information and cooperation in both 
directions, and a program of active leadership by the highway com- 
mission, can these diverse political units administer an effective and 
unified program of highway protection.’ These control devices 
should not be viewed as separate powers; they are all expressions 
of the same power, seeking the same end, but subject to different 
constitutional, statutory, and practical limitations. All of these 
roadside controls, however classified, are extensions of the govern- 
ment’s power to preserve the road system for the good of the citizens 
and to protect the state’s economic investment. 


LATE STATUTORY MODIFICATIONS 


In the closing days of the 1959 session of the Wisconsin legislature 
a statute was enacted which repealed and re-created chapter 32 of 
the Wisconsin statutes relating to eminent domain.*” The initial 
draft of this statute was the result of a year long study by a special 
committee appointed by the then Governor Vernon Thompson.** 
The committee recommended sweeping changes in two aspects of 
the law of eminent domain: procedure and the items of compensa- 
tion.2°? In the area of access controls the committee recommended 
that “complete deprivation of right of access” be compensable in 
eminent domain proceedings,” and that the following be noncom- 
pensable: “restriction of access but leaving a remaining access which 
is reasonable under all the circumstances; reasonable traffic regula- 
tions; diversion of traffic; circuity of travel; right of access on a 
controlled access highway on new location.”*** The report of the 





Of 28 county highway committee chairmen who replied to a questionnaire 
only 2 indicated that any attempt had been made to integrate the various pro- 
tection powers into a unified program of roadside protection. Response from 
the district highway engineers was not much more encouraging. 

Bill 483A (1959), enacted with amendments. 

™ The Governor's Committee on Revision of Eminent Domain Law in Wis- 
consin was composed of Charles Ahner (State Highway Commission), Richard 
Barrett (Asst. me | Gen.), William Crouch (Appraiser), Charles Goldberg (Chair- 
man, Attorney), A. J. Feifarek (Asst. Att’y PE en), William KasaKaitas (Wis. 
Farm Bureau), C. Stanley Perry (corp. Counsel of Milwaukee County), E. C. 
Pommerening (Attorney), Kenneth Sarles (Apraiser), the Hon. F. H. Schlicting 
(Circuit Judge), and the Hon. Grover Stapleton (County Judge). The Technical 

tants to committee were Donald Heaney, Raymond Vlasin, and Frank 
Covey. 

cw by Charles Goldberg, Wisconsin Center, Madison, Wisconsin, July 
27, 1959. 

For a discussion of the law before the effective date of the new act see Heaney, 
Representing a Landowner in a Highway Condemnation, 32 Wis. BAR BULL. 24 


(Feb. 1959). 
legislative bill to effect a revision of present Chapter 32 of the 
Wisconsin statutes pre by the Governor’s Committee on the Revision of 
Eminent Domain Law in Wisconsin, Dec. 6, 1958, § 32.09 (7) (j). 
™ Id. § 32.09 (7) (k). 
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committee to the Governor? included these suggestions.?° 

When the draft bill was introduced into the Assembly on March 
18, 1959,?°" it contained no reference to the noncompensable items 
of damages,?°* and the compensable items relating to access included 
only “complete deprivation of right of access.”?° The bill, as 
amended, passed the Assembly with only one dissenting vote and 
was sent to the Senate which added five amendments and approved 
the bill unanimously. The Assembly unanimously concurred in 
these amendments. 

The only amendment of interest to this article is the La Fave 
amendment*’? which alters the access provisions and inserts among 





** Report of the Committee to the Governor, Dec. 12, 1958, pp. 7-8, items 
(16) (k) through (n). 

** The minutes of the committee contain the following conclusions applicable 
to the right of access: 

“Area IV: Damages Related to Access 

This area concerns the right of access of an abutting land owner and the 
restrictions that may be placed upon it. 

Section 1: The Right of Access. The owner of property abutting on a 
street or road has a right of ingress and egress to and from his property 
that is reasonable under all the circumstances. A complete deprivation of 
that access is compensable. A restriction of that access which leaves the 
property owner with remaining access that is reasonable under all the cir- 
cumstances is not compensable. The abutter’s right consists of reasonable 
access to the system of public roads; once on that system, his rights are those 
of an ordinary highway user. 

Section 2: Reasonable Traffic Regulations. The right of access is subject 
to the fullest exercise of the public primary right of travel on the street or 
road. Accordingly, reasonable traffic regulations are not compensable. Among 
such non-compensable regulations are weight and boulevard restrictions and 
no-left-turn and one-way-street regulations. 

Section 3: Diversion of Traffic. An abutting owner has no right to a 
continuation of the flow of traffic in front of his property. Accordingly, 
diversion of traffic—with or without a taking—is not compensable. 

Section 4: Circuity of Travel. An abutting owner has no right to travel 
from his property to his destination in the most direct route possible. 
Accordingly, circuity of travel is not compensable. Examples of such non- 
compensable circuity are one-way-streets, median strips, cul de sacs, improve- 
ments between the abutter’s land and his destination, and frontage roads. 

Section 5: Access on New Restricted Highways. When a street or highway 
is created on a new location and access is restricted, limited, or controlled, 
no right of access arises in the now abutting owner.” 
apm in the original; cross references deleted.] 

* Bill 483A (1959). 

** This decision was prompted by the language in Mononghela Nav. Co. v. 
United States, 148 U.S. 312, 327 (1892) that compensation “ is a judicial and not 
a legislative question.” The sponsors felt that under these limitations the bill 
could widen, but could not attempt te limit, the areas of compensation. Such 
items were re-introduced in amend. No. 3A to bill No. 483A but were not carried 
further. 

” Bill 483A, § 32.09(9) (1959). 

Change of grade was also made compensable—in cases where there has been 
a taking or where there has been no taking—based on the damage to the value 
of the freehold rather than on a deprivation of the right of access. 

*° Amend. No. 5S to bill No. 483A. 
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the items of compensable damage “cost of improvements and re- 
aligning personal property on the same site . . . where existing 
rights of access are limited or restricted” and ‘deprivation or restric- 
tion of existing right of access.” This amendment was offered in 
the Senate two days before recess and in the Assembly one day 
before recess. It did not seem to be fully understood, as indicated 
by the contemporary newspaper reports of the action: “[The amend- 
ment] would permit a landowner to collect damages suffered due 
to partial restrictions placed on his business by a roadworking 
crew.”?11 Discussion with persons concerned with the bill on the 
last day before the recess disclosed that most of them assumed that 
the amendment related to “damages caused during construction,” 
but some saw it as an attack on the controlled access program in 
Wisconsin. The Secretary of the highway commission stated that 
the bill contains “many technical problems” and would be “damag- 
ing” to the commission.*!? 

If the amendment, as it seems to do, makes restrictions on the 
right of access compensable, it will convert the controlled access 
program from a police power device to an eminent domain one.*1% 
It also has the potential of playing havoc with some of the other 
police power control devices, such as subdivision controls. It seems 
unlikely that the legislature intended to make such sweeping 
changes in so casual a manner. The amendment was adopted unani- 
mously in the last minute haste of pre-recess legislation; its interpre- 
tation varies widely among the sponsors of the act, attorneys con- 
cerned with litigation in this area, and the press. This seems 
particularly convincing in the light of the suggestions about access 
rights made by the Governor’s committee. One attorney, when asked 
about the effect of the amendment, stated: “It’s like repealing all 
the zoning ordinances without knowing that you're doing it.” 

A final consideration should be noted in this context. Roadside 
control is both necessary and desirable, and the highway commission 
will see that through some form of roadside control the highway 
system will be preserved as a traffic-service network. The only way 
to do this, short of having freeway-type roads as the only major 
traffic carriers in the state, is an effective program of police power 
protection. The La Fave amendment will, by moving some of the 





*4 Wisconsin State Journal, July 24, 1959, p. 3. 
*2 Wisconsin State Journal, july 28, 1959, p. 1. 
™8 Wis. Stat. § 84.25 (1957). This program is considered by the commission a 
lice power device. State Highway Comm’n of Wis., STATEMENT OF RIGHT-OF- 
AY ORGANIZATION, POLICIES AND PRocepuRES 9 (Sept. 12, 1957). See Controlled 


Access Highways supra p. 576. 
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police power tools into the eminent domain classification, make the 
use of them too expensive to justify. It will force the commission 
to rely exclusively on the freeway as a roadside protection device. 
If the commission must pay for any form of protection, it will choose 
only the most effective. This possible abandonment of the lesser 
control devices could result in even greater dislocations on the local 
level. It is submitted, therefore, that the La Fave amendment should 
be subject to a searching re-examination when the legislature re- 
convenes this fall. 
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Valuation Problems Under Eminent 
Domain 


WILLIAM H. Croucn* 
INTRODUCTION 


The purpose of this article is to set forth the problems resulting 
from the appraiser's effort to estimate the value and damages that 
will comprise “just compensation” when property is taken under 
eminent domain.‘ Obviously, the appraiser must perform his task 
of estimating value and damages within the legal rules set forth 
by the laws of the state as interpreted by his legal counsel. But 
the appraiser often finds himself in a dilemma caused by either 
conflicting legal opinion or interpretation of court cases, or a 
request for an opinion of value or damages based on unrealistic 
conditions and circumstances. 

The problem becomes accentuated when judges or juries set 
their own interpretations of just compensation by using different 
rules than those given to the appraiser. The resulting confusion 
with respect to just compensation caused the Governor of the 
State of Wisconsin to appoint a committee to study condemnation 
procedure and just compensation.? This article pertains to the 
latter phase, just compensation. 

There can be no doubt that valuation under eminent domain 
in Wisconsin is based upon constitutional provision: “The prop- 
erty of no person shall be taken for public use without just com- 
pensation therefor.” It is important to remember that the courts 
have never construed the constitutional term “just compensation” 
as requiring payment for all injuries imposed upon persons or 
property by acts of government.‘ It must also be kept in mind 





* Ph.B. 1928, Univ. of Wis.; Vice-President, American Appraisal Co.; Member, 
American Institute of Real Estate Appraisers (M.A.I.), National Association of 
Real Estate Boards, American Right of Way Association, and Governor’s Com- 
mittee on Condemnation. 

* Wis. Stat. § 32.10 (1957). The legislature is presently considering a revision 
of chapter 32 of the Wisconsin statutes. See bill 483A (1959). 

* Governor Thompson appointed a committee on March 10, 1958. 

* Wis. Const. art. I, § 13. The due process clause of the fourteenth amendment 
Py just compensation for property taken. Chicago, Burlington & Quincy 
R.R. v. Chicago, 166 U.S. 226, 235-36 (1897). 

*1 OrcEL, VALUATION UNDER EMINENT DoMAIN § | (2d ed. 1953). 

















July] VALUATION PROBLEMS 609 


that there is a distinction between the power of eminent domain, 
which is assumed to be concurrent with an obligation to compen- 
sate, and the police power, which is assumed to represent (along 
with the power of taxation) the power of government to impose 
injuries upon property without the payment of compensation.® 
The difference of opinion that exists as to the powers of eminent 
domain (with just compensation) and police power (no compen- 
sation) is believed to be the root of much of the confusion and 
many of the problems arising out of condemnation awards. 

Some authorities have stated that the “just compensation” clauses 
of the constitutions require compensation only when injury to 
property is involved, as distinguished from injury to a property 
owner.’ This is often given as the reason for not paying compensa- 
tion for consequential damages, such as loss of good will, cost of 
moving, and interruption of business.’ 

The word “taken” in the “just compensation” clause is an im- 
portant one and can be considered as a limiting factor on the 
amount of recoverable damages.* It is axiomatic that there must 
be a taking of property, or of a property right, before there can be 
compensable damage. Yet, there are many instances of severe dam- 
age to property without any actual taking. This point is raised 
only because it is often the cause of misunderstanding or misinter- 
pretation of just compensation, particularly where highway access 
is limited or denied.® 


Definitions of Value 


Most courts have ruled that “market value” or “fair market 





*The Wisconsin Supreme Court has held that damage due to the exercise 
of the police power is noncompensable. Carazella v. State, 269 Wis. 593, 71 
N.W.2d 276 (1955). For a discussion of this case, see Note, 1959 Wis. L. REv. 
667. 

* Cormack, Legal Concepts in Cases of Eminent Domain, 41 YALE L. J. 221 
(1931). 

: iets in opinion on this point is the source of many problems having to 
do with just compensation. It can be argued that if the moving of an item of 
property (for example, a large pepe: B seg is the only means of preventing 
injury to the property as a result of a t 
the cost of that prevention. 

* United States v. Jones, 109 U.S. 513 (1883). Some state constitutions provide 
for compensation when property is taken or damaged. See, e.g., ILL. Const. art. 
Il, § 13. 

*In addition to the obvious taking of property, the following have been held 
to constitute a taking: Cutting a ditch through the landowner’s property, Fraser 
v. Mulany, i29 Wis. 377, 109 N.W. 139 (1906); flooding property, Jones v. United 
States, 48 Wis. 385, 4 N.W. 519 (1880); piling fill on property, Olen v. Waupaca 
County, 238 Wis. 442, 300 N.W. 178 (1941). For a discussion of whether the 
limiting of access constitutes a taking of property, see Covey, Highway Protection 
Through Control of Access and R ide Development, 1959 Wis. L. Rev. 
567. 


ng, just compensation should include 
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value” is the proper basis for value in determining just compensa- 
tion.*° The American Institute of Real Estate Appraisers’ defini- 
tion of market value, taken from a California case, is: 


The highest price estimated in terms of money which a prop- 

erty will bring if exposed for sale in the open market, allowin, 

a reasonable time to find a purchaser who buys with knowl- 

edge of all the uses to which it is adapted and for which it is 

capable of being used." 

This definition appears to fall short when applied to the value 
of such real estate as a church, a school, or any special-purpose 
property. Some appraisers, therefore, use the following broader 


definition of market value: 


The amount at which a property would exchange, in the cur- 
rent real estate market, between a willing buyer and a willing 
seller, with equity to both.” 
In the case of special-purpose properties, it is, of course, necessary 
to presume a willing buyer having a need for the special-purpose 
property. 

Some other authorities’ maintain that the proper measure of 
just compensation is the higher of the market value of the prop- 
erty, or the value of the property to the owner. This measure has 
considerable merit, especially in the instance of estates or large 
mansions, golf courses, and various types of special-purpose prop- 
erties that are of peculiar value only to the existing owner. 

There are many condemnations where an estimate of market 
value or fair market value will not provide just compensation 
and where cost of reproduction less depreciation is the sole basis 
of value, as for example, institutional buildings, churches, and 
many types of special-purpose property. 

Many differences in opinion as to value are due to a difference 
in opinion as to definition of value. Although Wisconsin cases 
generally use the “market value” concept"* and section 32.10 of the 





* Esch v. Chicago, M. & St. P. Ry., 72 Wis. 229, 39 N.W. 129 (1888); 1 Orcex, 
VALUATION UNDER EMINENT DoMAIN § 20 (2d ed. 1953). 

4 People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 799 (1943). 

# A similar definition is found in NicHoLs, EMINENT DomAIN § 12.2(1) (3d ed. 
Sackman & Van Brunt 1951). For a discussion of the Wisconsin court’s treatment 
of market value, see Esch v. Chicago, M. & St. P. Ry., 72 Wis. 229, 39 N.W. 129 
(1888). For a critique of the market value concept as applied by courts, see Note, 
Eminent Domain in an Age of Redevelopment: Incidental Losses, 67 YALE L. J. 
61 (1957). 

| OrcEeL, VALUATION UNDER EMINENT DoMAIN § 38 (2d ed. 1953). 

“ Esch v. Chicago, M. & St. P. Ry., 72 Wis. 229, 39 N.W. 129 (1888); Muscoda 
Bridge Co. v. Grant County, 200 Wis. 185, 227 N.W. 863 (1929). 
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1957 statutes uses the term “present market value,” Wisconsin 
laws carefully avoid any real definition of value for use in valua- 


tion under eminent domain.** 
PROCEDURE FOR ESTIMATING JUST COMPENSATION 


There are four popular methods used in the United States for 
estimating loss or damage: (1) difference between the fair market 
value of the property before and after the taking; (2) value of 
part taken considered as a separate unit plus damages to the re- 
mainder; (3) value of part taken considered as part of the whole 
plus damages to the remainder; (4) damages to the remainder 
included in the value of the part taken. 


1. Difference Between Fair Market Value of Property 
Before and After the Taking 


This method is the most widely used along with a minor, but 
important, variation: the difference between fair market value of 
the property immediately before and immediately after the taking. 
This variation would seem to rule out damages that might occur 
subsequent to the taking, such as change in grade, diversion of 
surface water, and such other damages that result from the state’s 
use of the land after it is acquired, but not necessarily immediately 
after the taking. 

The Wisconsin statute on eminent domain, section 32.10, follows 
this latter variation: 


The commissioners shall . . . determine the value of the prop- 
erty taken. Such value shall be determined by deducting the 
value of the property as it will be immediately after the taking 
from the value of the property immediately prior to such tak- 





he, whether Wisconsin should attempt by statute to define market value? 
The United States Supreme Court in Monongahela Nav. Co. v. United States, 
148 U.S. 312 (1892), indicated that the determination of just compensation (i.e., 
market value) is a judicial inquiry. That view was expressed in the following 
language (p. 237): 
“The legislature may determine what private property is needed for public 
purposes—that is a question of a political and legislative character; but 
when the taking has been ordered, then the question of compensation is 
judicial. It does not rest with the public, ing the property, through 
Con or the legislature, its representative, to say what compensation 
shall be paid, or even what shail be the rule of compensation. The Consti- 
tion has declared that just compensation shall be paid, and the ascertain- 
ment of that is a judicial inquiry.” 
This decision would seem to throw some doubt upon the validity of any statute 
which purports to provide standards for the valuation of property. However, 
presumably the Monongahela rule would permit a statute to merely restate the 
case law on the subject. 
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ing, the remainder being the compensation to which the 

owner is entitled.** 

A common problem arising from attempts to use the “before 
and after taking” method in all eminent domain condemnation 
cases is where its use is impractical, illogical, or unsound to deter- 
mine the value of the property as a whole before the taking. For 
example, if the state is condemning land from a railroad for a 
highway widening, should the appraiser be required to appraise 
the entire railroad holdings? Where should the appraisal stop in 
estimating the “before” value? Similarly, the use of this method 
sometimes produces unrealistic losses or damages when applied 
to cases of small takings from large holdings. For example, if two 
acres are taken from a 362 acre farm, cannot it be shown that a 
360 acre farm would bring just as much on the market as a 362 
acre farm? Yet, the two acres, if considered alone, might be worth 
$1,000 or more. These examples might justify use of the second 
method of estimating value. 


2. Value of Part Taken Considered as Separate Unit 
Plus Damages to Remainder 


This method is widely used in spite of decisions” and legislation 
specifying the use of the “before and after” method. It is especially 
popular with county appraisal committees or commissioners ap- 
praising small partial takings, such as will be found in the large 
volume of widening projects and instances where a partial taking 
constitutes a separate economic unit, as for example, the taking of 
a one acre corner potential business site from a 160 acre farm. 
Some appraisers and attorneys maintain that this method cannot 





* Wis. Stat. § 32.10 (1957) provides further: 
“In making such determination the commissioners shall consider the prop- 
erty upon the basis of its most advantageous use, but only such use as 
actually affects the present market value. Where a part of a parcel of land 
is condemned severance damage shall be allowed if shown to exist. Special 
benefits ae to the property and affecting its market value because of 
the planned public improvement shall be considered and used as an offset 
to damages, but in no event shall benefits be allowed in excess of damages. 
Where a depreciation in value results from an exercise of the police power, 
even though in conjunction with the taking by eminent domain, no com- 
tion shall be paid for such depreciation.” 

It should be noted that § 32.09 (2) of bill 483A (1959), which proposes a revi- 
sion of chapter 32 of the Wisconsin statutes, continues to use the before and 
after method: 

“Such compensation shall be determined by deducting the value of the 
property as it will be immediately after the date of evaluation, assuming 
the completion of the public improvement, from the value of the property 
on the of evaluation, the remainder being the compensation to which 
the owncr is entitled.” 

" Carazzila v. State, 269 Wis. 593, 71 N.W.2d 276 (1955). 
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be used to measure just compensation in Wisconsin because it does 
not comply with the “before and after” requirement. It is believed, 
however, that there might be some valid exceptions. For example, 
the value of small takings from large holdings (e.g., 5,000 square 
feet from a railroad) or the value of a separate economic unit being 
taken from a larger holding (e.g., a commercial site from an agri- 
cultural holding) might be more practically and accurately meas- 
ured by the “value of part taken plus damage to the remaining” 
method. 


3. Value of Part Taken Considered as Part of Whole 
Plus Damages to Remainder 


At first glance, this method appears to be similar to the second 
method, but actually there is a decided difference, particularly in 
cases where highway frontage with potential commercial or resi- 
dential value is being taken from farm property. The difference 
between the use of the second and third method is illustrated by 
the following hypothetical case: A strip of land is taken for wid- 
ening purposes from a farm along the highway. The land is being 
used for agriculture and there is no denial of access in the taking. 
The witness for the property owner, apparently using the second 
method testifies that the land has potential commercial use and 
appraises the frontage at $15 per front foot (about $6,500 per 
acre). The witness for the state, apparently using the third method, 
appraises the land taken at $300 per acre, the going rate for farm 
land, because the owrer is not losing his frontage or access; in 
effect, he is losing rear land. The judge rules that if the state 
takes front land, it should pay for front land; if it wants to pay 
for rear land, it should take rear land. He comments further that 
a property owner has no assurance from the state as to the use of 
the land taken and, therefore, there is no assurance that the value 
after the taking can include consideration of potential commercial 
frontage. The question arising from a comparison of these methods 
is: Shall the property taken be considered as a separate economic 
unit or shall it be considered as part of the whole? 

There are many circumstances where the appraisal under the 
“before and after’’ method and under the third method would be 
identical and, generally, the results should be the same. Under the 
former, the loss or damage and value of the property is determined 
after the taking, whereas under the latter, the damage is stated 
in a dollar amount for the loss of property taken as part of the 
whole and a dollar amount for the damages to the remainder. It 
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must be remembered that there are cases, especially those involving 
certain severance and proximity damages, where the “before and 
after” method is the only sound method of estimating damages to 
the remaining property. But it does not follow that the “before 
and after” formula is the only sound method of determining just 
compensation in all partial takings. 

4. Damages to Remainder in Value of Part Taken 


The final method is used where there is an apparent unwilling- 
ness on the part of the court to concede any exception to the prin- 
ciple that compensation should be limited to property that is 
“taken.”* Under this method, the value of the part taken is based 
upon its relationship to the whole property. An example of this 
method would be where 10 acres of bare farm is taken from a 160 
acre farm. Included in the value of the 10 acres taken would be 
10/160 of the value of all of the farm buildings and improvements 
on the theory that the farm buildings and improvements are re- 
duced in value 10/160 as a result of the taking. The “damages to 
remainder” method has merit in certain types of agricultural prop- 
erties, certain quarrying and mining operations, but it has not 
received the general acclaim afforded to the other nethods. 


DAMAGES TO PROPERTY OR PROPERTY OWNER AS 
A RESULT OF A TAKING UNDER EMINENT DOMAIN 


In Wisconsin, in condemnation cases, the appraiser must give 
his opinion of the fair market value of the property immediately 
before the taking and immediately after the taking.’® In arriving 
at an opinion of the fair market value immediately after the taking, 
he must necessarily give consideration to all of the elements of 
damages that have occurred as a result of the taking and which are 
considered to be compensable under Wisconsin law. He must also 
eliminate any consideration of damages which, although real, are 
not compensable under Wisconsin law. Inasmuch as the opinion 
as to compensability or noncompensability of damages is strictly a 
legal one, the appraiser must necessarily follow the instructions of 
his client’s legal counsel as to the compensability of the damages 
incurred, and then qualify his valuation accordingly.”” There are 
strong differences in opinion as to the compensability or noncom- 
pensability of losses or damages and as a result this often becomes 





1 Orcet, VALUATION UNDER EMINENT Domain § 49 (2d ed. 1953). 
eh age a oN State, 269 Wis. 593, 71 N.W.2d 276 (1 
$2.09 (9) of bill 483A ewes the proposed revision of the eminent 
pres. w, which itemizes compensable damages. 
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the major problem in the determination of just compensation. 

This article previously outlined the four most popular methods 
for estimating just compensation. Assuming that proper procedure 
has been defined, a further clarification is still necessary as to valua- 
tion under eminent domain, particularly as to the compensability of 
losses or damages. Those takings which include the entire property 
pose valuation problems arising from the definition of “property.” 
Does “property” include fixtures or lessee’s improvements, and 
can there be compensation for consequential damages such as mov- 
ing costs, personal discomfort, refinancing costs, and loss of business 
and profits? When the taking includes only part of the whole 
property, many additional valuation problems arise as to com- 
pensability of damages from severance, proximity, realignment 
costs, change of grade, circuity of travel, diversion of traffic, loss of 
business during construction, and many other damages of a con- 
sequential nature. 

It is generally held that actions of the state in the proper exercise 
of its police power with respect to the regulation or limitation of 
the use of property (e.g., zoning ordinances and traffic regulations) 
are not compensable,** but that the actual taking of property or 
property rights under eminent domain is compensable. The fine 
line of distinction between police power and eminent domain is 
perhaps the greatest reason for wide differences uf opinion in the 
determination of loss or damage as a result of a taking. There is 
obviously a need for a clearer definition of these powers, particu- 
larly police power. It is not the purpose of this article to make 
any recommendations as to compensability or noncompensability 
of any losses or damages, but rather to cite and classify various 
losses and damages resulting from the taking of property under 
eminent domain. These items or elements of damage have been 
classified into five groups, for the purpose of logical consideration 
and discussion, as follows: Group A, damages resulting from taking 
of property; Group B, damages during construction; Group C, 
damages resulting from improvement; Group D, damages resulting 
from limitation of access; Group E, damages resulting from actions 
or delays between contemplated taking and actual taking. 


Group A—Damages Resulting From Taking of Property 


1. Loss of Property Taken 
The Wisconsin constitution guarantees just compensation for 





* Carazalla v. State, 269 Wis. 593, 71 N.W2d 276 (1955). 
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private property taken for public use and this compensation is 
usually considered to be the fair market value of the property for 
the highest and best use. The term “property taken” includes not 
only the land taken but also any improvements or fixtures thereon. 
There is no question as to the compensability of this item of dam- 
age, although problems sometimes arise as to the measure of just 
compensation. 


2. Severance of One Part of a Property from Another 


This includes damages resulting from dividing a property into 
two or more parts, or severing a piece of property from the whole, 
thus reducing the size and changing the shape of the whole. The 
most widely accepted formula for estimated severance damage is 
the “before and after” method previously described. Wisconsin by 
statute (section 32.10) allows severance damages if shown to exist. 

Construction of the Interstate System, with denial of access 
rights on property remaining has created a number of landlock 
remnants, that is, parcels of land with no means of access to the 
owner. Some appraisers maintain that under the usual definition 
of fair market value, a landlocked remnant has no value to the 
owner since he has no access to it. Furthermore, the only possible 
market for landlocked property is to an adjoining property owner 
who may not be interested in acquiring it at any price. 


The question then arises: Should just compensation provide 
automatically for the payment of 100 percent damage to remaining 
landlocked property? Or, should a value be assigned to the re- 
maining landlocked property that would be the value of the land- 
locked property to the adjoining property owner if he were in- 
terested in acquiring it? Obviously, an estimate based on the latter 
would be highly speculative. 


Another just compensation problem is created by the severance 
of a property under one ownership that is not contiguous before 
the taking. A typical illustration is found in the case of the taking 
or severance of a parking lot from an industrial plant. Even though 
the lot is actually one block removed from the plant, the owner 
claims substantial damage to the plant due to the loss of the park- 
ing facilities. The condemnor might argue that since the parking 
lot is removed from the plant, there is no severance damage and, 
therefore, the parking lot should be valued as a “whole property” 
and not as part of the whole industrial plant. A similar situation 
is commonly found in farm properties where segregated fields or 
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parcels are taken from a whole ownership. The problem may be 
simply stated: Should the fact that the land being taken is physi- 
cally separated and removed from the balance of the whole pre- 
clude consideration of severance damages under just compensation? 


3. Moving Costs 


The courts of many states have held that moving costs are gen- 
erally not compensable either because compensation should be 
limited to injury to the property as distinguished from injury to 
the property owner,?? or because the damages are difficult to deter- 
mine or highly speculative. On the other hand, it can be argued 
that if the moving of an item of property is the only way to prevent 
injury to it as a result of a taking, should not just compensation 
include the cost of that prevention? There is no doubt that such 
costs or damages are very real in many instances. 


Damages incurred from moving costs as a result of a taking may 
be grouped into four categories: (a) cost of moving or rearranging 
structures upon the same site; (b) cost of moving or rearranging 
personal property upon the site; (c) cost of moving structures to 
another location; (d) cost of moving personal property to another 
location. 


Cost of Moving or Rearranging Structures Upon the Same Site. 
An example of this type of damage is found in the following illu- 
stration. A filling station is losing part of its frontage, necessitating 
the rearrangement of the driveway, pumps, tanks, and signs on the 
property remaining in order to make those facilities accessible 
under the revised station layout after the taking. It can be argued 
that the cest of restoring the remaining property to its highest and 
best use after the taking must be considered in arriving at the 
“after value” of the property and, therefore, such costs should be 
compensable. The theory of “being made whole again” also sup- 
ports inclusion of such moving costs as part of the compensable 
damages. 

Another illustration of the logical payment of moving costs is 
found where a farm house, valued at $12,000, stands on land to be 
taken. The farmer has his barn and other buildings on ample 
land remaining and prefers to move the house back onto the re- 
maining land. It is found that this can be done for $9,000, includ- 
ing cost of moving, new foundation, new well, and septic tank. 
Should not the condemnor be permitted, at the condemnee’s option, 





* 1 OrGEL, VALUATION UNDER EMINENT DoMAIN § 69 (2d ed. 1953). 
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to pay such moving costs of the dwelling or other improvements, 
providing such costs are less than the value of the improvement, 
even though the payment of such costs would be for property “not 
taken”? 

Cost of Moving or Rearranging Personal Property Upon the 
Same Site. Costs of moving personal property have almost always 
been held to be noncompensable.** However, in the preceding 
filling station illustration, some authorities might consider the 
pumps and signs as personal property. Yet, the costs of disassem- 
bling, moving, and reinstalling are just as real as the costs of mov- 
ing fixed items, such as the paving and underground tanks. The 
costs of moving or realigning personal property, particularly ma- 
chinery and equipment, upon the same site as a result of a taking 
are damages incurred in the process of “being made whole again” 
and there is much to be said for the inclusion of such costs in just 
compensation. 

Cost of Moving Structures to Another Location. Occasionally, a 
property owner is willing to move his home or other improvement 
from land being taken to another location if the condemnor will 
pay for all of the costs involved in disconnecting the house or im- 
provement, moving it to another location, and reinstalling the 
building on a new foundation with similar new service connections. 
The condemnor usually rejects such an offer because of the spec- 
ulative nature of estimating all the costs involved in such a move, 
or because the condemnor would be paying for property “not 
taken,” even though the total of such costs might be lower than 
the cost of taking the building or improvement. 

The usual procedure in Wisconsin is for the state to pay the 
owner the fair market value of the property and then to offer the 
buildings for sale at public auction. If the former owner wishes, 
he may repurchase the buildings at the auction and move them 
to another location at his own expense within a limited period 
of time. This procedure has resulied in some windfalls to former 
owners who, through a fortunate auction, repurchase and are able 
to “make themselves whole again” for much less than they received 
for the taking of their property. This situation would again indi- 
cate the desirability of a provision for the payment of moving and 
allied costs, at the condemnee’s option, providing such moving and 
allied costs do not exceed the value of the building or improve- 
ment being moved. 





* Fiorini v. Kenosha, 208 Wis. 496, 243 N.W. 761 (1932). 
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Cost of Moving Personal Property to Another Location. The 
cost of moving personal property to another location has been 
held by most courts to be a noncompensable item of damage for 
the reasons cited heretofore.** The cost of removal of personal 
property is a very real loss or damage; a farmer whose buildings 
are being taken incurs the cost of moving his household effects, 
supplies, machinery, livestock, and other personal property items, 
the value of which was not included in the award for the taking 
of the real estate. Again the point is raised that the cost of moving 
such items of personal property is incurred to prevent damage to 
them as a result of the taking; hence, this cost of prevention of 
damage might be considered as a compensable item. 

A major problem for consideratior then, is whether the concept 
of just compensation in Wisconsin should include a provision for 
the payment of reasonable costs of moving personal property to 
another location within the same community. 


4. Loss of Value of a Business 


Most authorities agree that the loss of the value of a business, 
over and above the value of the real estate being taken, is non- 
compensable.?*> Under eminent domain the private property taken 
for public use is only the real estate and there is no “taking” of 
the business being conducted thereon. The loss or damage as a 
result of a taking is, therefore, limited to the diminution in the 
market value of the premises exclusive of the value of the enter- 
prise. Occasionally, the value of a business is attributable to a 
strategic location or exceptional site. The value of this location 
or site should be reflected in the market value of the land taken 
and, therefore, such strategic value as is attributable to the value 
of the real estate would be compensable. Any additional value of 
the enterprise that would be attributable to such factors as manage- 
ment or good will would not be compensable. 

This distinction between value of property and value of a bus- 
iness is very fine, and it is often difficult to set forth a clear differ- 
ence in the valuation of property where the value of the business 
is closely allied with the value of the real estate (e.g., a parking 
lot or a strategically located gasoline service station). 


5. Loss of Future Profits 
Loss of future profits are generally held to be noncompensable 





™ See notes 22 and 23 supra. 
1 OrceL, VALUATION UNDER EMINENT DOMAIN is 72-76 (2d ed. 1953); Duse- 


vich v. Wis. Power & Light Co., 260 Wis. 641, 51 N.W.2d 732 (1952). 
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for the same reasons that loss of the value of a business is non- 
compensable: they are not part of the property being taken, and 
they are also highly speculative.** This does not mean, however, 
that present and prospective rentals from real estate should not 
be considered by the appraiser in his estimate of the present fair 
market value of income-producing real estate. 


6. Loss of Rentals 


This damage pertains particularly to loss of rentals for the period 
of time between the original notice of intention of taking (such 
as the issuance of a relocation order indicating a definite route) and 
the time of actual taking. Such damages, although real, are some- 
what speculative. The exact date of notice of intention of taking is 
often indefinite. The word or statement of a highway official, the 
presence of official surveyors on the property, a newspaper article, 
or other such unofficial notices of interest to take usually have a 
depressing effect on the rental market for the property and cause 
existing tenants and prospective tenants to look elsewhere. Also, 
even if an exact date of intention can be determined, the payment 
for loss of rentals from this date to the actual date of taking would 
be providing compensation to an owner who is a landlord, but not 
to an owner who is an occupant (owner-occupant); yet the cause 
and effect of the damage would be similar to both. Damages result- 
ing from loss of rentals are closely allied to damages discussed under 
Group B and Group C later in this article and are generally non- 
compensable. 


7. Loss of Lease 


Damages resulting from the taking of leased property may inflict 
a loss to both the lessor and the lessee. In Wisconsin, there has 
been no distinction between the lessor’s and lessee’s interest in the 
taking of property under eminent domain. *’ The settlement or 
award is based on “the market value of the property free and clear 
of any encumbrances.” If the property is leased, the lessee and lessor 
must either agree to a division of the award, or petition the court 
under section 84.09 (2) of the statutes to divide the award. This 
procedure sometimes fails to provide just compensation either fer 
the interest of the lessor or the lessee in the property. These inter- 





* Sheeley v. Chippewa County, 217 Wis. 41, 258 N.W. 373 (1935); Dusevich v. 
Wis. Power & Light Co., 260 Wis. 641, 51 N.W 2d 732 (1952). 
* Reibs v. Milwaukee County Park Comm’n, 252 Wis. 144, 31 N.W2d 190 


(1948) 
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ests will be discussed separately in the following paragraphs. 

Lessor’s Interest. There have been instances where the lessor’s in- 
terest in the property exceeds the fair market value of the property 
free and clear of all encumbrances. The following is an actual ex- 
ample of this situation. 

In 1953, a farmer was approached by a major oil company and 
was offered his choice of $15,000 cash or a 20-year lease at $100 
per month, net, for the corner two acres of his farm upon which 
the oil company planned to build a service station. The farmer 
elected to take the $100 per month under the 20-year lease. Upon 
further investigation, the oil company found that they had been 
over-enthusiastic about acquiring and developing the property and 
cancelled their plans for erecting the new station, but they con- 
tinued paying their rent under the lease. In 1957 the land was taken 
for highway use and the appraiser found that the fair market value 
of the property, free and clear of any encumbrances, was only $7,500 
based on recent sales of other comparable corners. However, the 
owner-lessor’s interest in the property, because of his lease which 
still had 16 years to run, was found to be $12,500. Which is just 
compensation, the $7,500 “free and clear value” of the property, or 
the $12,500 value of the owner-lessor’s interest in the property? 

In the above example, it is obvious that the oil company’s lease 
is a liability (estimated at $5,000), but the state cannot assess this 
amount against the oil company for the taking of the property even 
though the oil company is pleased to be relieved from the pay- 
ments under the lease. But should the farmer be penalized and de- 
prived of his contract rents because of the “free and clear of en- 
cumbrances” policy? It would seem that where it can be demon- 
strated that the value of the lessor’s interest exceeds the value of 
the property taken, just compensation should include the value of 
the lessor’s interest. 

Lessee’s Interest. Damages sustained by a lessee in the loss of a 
lease have always been included in the general award. However, the 
lessee, even though his interest in the property may exceed that of 
the owner, has no voice in the settlement, in the award, or in the 
condemnation proceedings. He must seek to recover his damages 
from the lessor or owner. This procedure often poses problems and 
causes inequities insofar as the lessee’s interest is concerned, partic- 
ularly where the lessee, under a long-term lease, has made improve- 
ments to the premjses which do not necessarily add to the fair mar- 
ket value of the premises and are, therefore, not included in the 
general award. Examples of such lessee improvements are building 
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signs, machinery foundations, partitions, special plumbing instal- 
lations, power feed wiring, manufacturing piping, and millwright 
work. 

Another problem arises where the lessee’s interest in a property 
greatly exceeds that of the owner. For example, suppose a farmer 
leases this 120 acre farm to the XYZ Development Corporation for 
99 years. XYZ Development Corporation, in turn, develops 80 acres 
of the land into a shopping center and subleases 40 acres to the ABC 
Retail Corporation which erects thereon a large department store 
and parking area. The state now takes a strip of land from XYZ’s 
shopping center and from ABC’s development. Should XYZ and 
ABC be permitted to seek just compensation along with the farmer 
directly from the state, or must they look only to the farmer, the 
owner of record, and hope that he will get a fair settlement for 
them? 

Many states now recognize a lessee’s interest in property and re- 
quire their appraisers to show separately the value of the respective 
lessor’s, lessee’s, and sublessee’s interests. ** Actually, the appraiser 
usually examines the lease, includes consideration of lessee improve- 
ments, and determines the respective interests of both lessor and 
lessee in making his appraisal of the fair market value of the whole 
property. He is then in a position to render an opinion of the 
value of these respective interests in his appraisal. Recognition 
and valuation by the state of the lessee’s interest at the time of set- 
tlement or award would save much litigation over the splitting of 
the award between lessor and lessee. Any recognition or valuation 
of the lessee’s improvements and interest must necessarily include 
the determination that the lease is bona fide and include consid- 
eration of the remaining life of the lease. 

Life Estates. Since the taking of a life estate has many character- 
istics similar to the taking of a lessee’s interest, damages resulting 
from the taking of a life estate are discussed at this point. 

The value of any life estate has always been included in the gen- 
eral award to the property owner. *° This presents a problem where 
the holder of a life estate may have made certain improvements to 
his property which have no market value, and may be enjoying 
certain other rights or benefits which have no market value. The 
taking of these improvements or rights constitutes a loss or dam- 
age to the holder of the life estate, but such are noncompensable 
under our present method. 





mF pon EMINENT Domain § 130 (1953). 
SUTHERLAND, DAMAGES § 1081 (3d ed. 1904). 
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Another factor for consideration is that slowness in negotiating a 
settlement with the owner of a large property that is subject to a 
life estate is likely to cause undue hardship on the usuaily aged 
holders of the life estate; they are forced to evacuate the premises 
and might be without funds until a settlement is finally reached 
with the property owner. Under our present system there is every 
inducement for a property owner to delay settlement as long as 
possible, with the hope that the life interest holders might die and 
thus relieve him of the liability of the life estate, thereby increasing 
the value of the property. 


8. Nonconforming User’s Rights 


This damage pertains to the rights of a property owner whose 
use of his property does not conform to existing zoning ordinances, 
building codes, or other regulations. Such nonconforming use can 
be either legal or illegal. For example, a two-family duplex in a 
subdivision subsequently zoned for single-family dwellings is a 
legal nonconforming use. A large home, located in an area zoned 
for single-family dwellings, converted into a convalescent home 
without a changing in the prevailing zoning restrictions, is an il- 
legal use. If the nonconforming use is legal, the valuation and award 
must give consideration to such nonconforming use in the appraisal 
of the property. Since the valuation and award is limited to the 
highest and best legal use of the property, *° if the nonconforming 
use is illegal, any value accruing to a property through illegal use, 
over and above the value of the property for its highest and best 
legal use, is not compensable. 


9. Cost of Securing New Location 


Costs incurred in securing a new location after a taking are gen- 
erally held to be noncompensable under the theory that such costs 
are not part of the value of the property taken. *4 


10. Cost of Preventing Loss of Trade 


These costs are sometimes extensive, particularly when a business 
has been well-established in a location for many years. The cost of 
preventing loss of trade includes advertising the new location, and 
establishment of temporary facilities to prevent interruption of 
service. A bakery or a dairy, for example, rendering daily route 
service may find it necessary to incur the cost of completely equip- 





* Carazalla v. State, 269 Wis. 593, 71 N.W.2d 276 (1955). 
* Fiorini v. Kenosha, 208 Wis. 496, 243 N.W. 761 (1932). 
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ping a second plant before giving up the plant being taken in or- 
der to avoid interruption and loss of business or trade. This sit- 
uation precludes the moving of much of the old machinery and 
equipment to the new location and causes additional loss through 
forced liquidation of the machinery and equipment in the con- 
demned plant. These costs generally are noncompensable. 


11. Air Rights 


In recent years the taking of air rights has become more prevalent 
particularly in connection with the construction of overpasses, via- 
ducts, elevated superhighways, airport approach and landing con- 
trol systems, and power transmission lines. The taking of such air 
rights usually restricts the use and development of the land to a 
specified height, thus diminishing the value of the land in varying 
amounts depending upon its highest and best use. If the value of 
air and avigation rights is soundly established, the damages result- 
ing from a taking are generally compensable.*? 


12. Plans and Specifications 


This item comprises the loss suffered by a property owner who 
has incurred costs of plans and specifications for proposed improve- 
ments which are specifically designed for the property to be taken 
and are of no value elsewhere. It is submitted that an investment 
in such plans and specifications is, in effect, an investment in the 
improvement of the property and, like improvements under con- 
struction, should be considered as compensable. This point is, of 
course, subject to some debate because the value of any plans and 
specifications is not certain until such improvements are ultimately 


carried out. 


13. Loss of Favorable Financing 


This item of loss or damage has become prevalent in the last few 
years of inflation and exists wherever a property owner enioys 
favorable mortgage terms or a low interest rate that cannot be 
obtained in today’s money market. Illustrations of this situation are 
found in those veteran property owners who secured a 90 percent 
Government insured mortgage at 4 percent interest. When the 
property is taken, the mortgage is paid and the condemnee finds he 
must now pay 5 to 6 percent interest instead of the 4 percent that 
he was enjoying previously. This situation poses the problem: 





#2 JAHR, EMINENT DoMAIN § 5 (1953). 
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Should the value of favorable financing, which goes with the real 
estate and cannot be transferred or moved, be compensable?** 


Group B—Damages During Construction 
1. Loss of Business During Construction 


This item also includes losses due to the temporarily decreased 
volume of business as a result of interference due to construction 
activity. Such a loss is generally suffered by all property owners 
along a highway undergoing construction, repair, or improvement, 
whether or not there is any taking of property. Because of this, and 
because these losses are usually speculative, they are generally held 
not to be compensable, even though property owners who depend 
upon highway traffic—service stations, motels, and drive-ins—are 
sometimes forced out of business during a prolonged period of high- 
way construction. 


2. Temporary Impairment of Access During Construction 


Temporary impairment of access during construction, repair, or 
improvement may be caused by such things as fresh tar, newly- 
poured concrete, a temporary pile of gravel, or a ditch. Loss and 
damages resulting from such temporary obstacles are generally 
held to be noncompensable. Furthermore, inconveniences during 
construction has never been compensable.** 


Group C—Damages Resulting from Improvement 


When the state takes a strip of land along the road without denial 
of access, should the estimate of just compensation assume the worst 
insofar as the state’s use of the land is concerned? The state, even 
though it is not taking access, might build a high embankment 
along the part taken, thus eliminating the potential commercial 
use of the remaining property. Some appraisers conclude that 
valuation should never anticipate the construction, because at the 
time of the taking the state has not always completed its engineering 
plans and any tentative plan would be subject to subsequent revision 
as construction progressed. Thus, the state should be free to use 
the land taken in a manner that will build the best road. Damages 
resulting from improvements are discussed in the following sections. 





* Compensation could be justified by the fact that favorable financing or the 
lack of it often has a considerable effect on the selling price or market value of a 
parcel of real estate. 

* See note 25 supra. 

* Ibid. 
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1. Change of Grade 


The compensability of damages resulting from change of grade 
is probably one of the most controversial subjects. The principal 
argument advanced in favor of considering damage resulting from 
change of grade is that a fair valuation of property after the taking 
must take into consideration the grade elevation. If, after the taking, 
the property owner’s house is going to rest at the edge of a high cut, 
or down in a hole, or beneath an underpass, its market value is 
obviously affected to a considerable degree. An appraiser is unable 
to estimate the market value of the property after the taking with- 
out considering these important factors. 

On the other hand, property owners abutting the highway who 
have no property taken also suffer damages from changes in grade. 
If grade change damages are paid to those owners from whom 
there is a taking, should we not also compensate those abutting 
owners who suffer the same damage but from whom there is no 
taking? Those who conclude there should be no compensation for 
change in grade also point out that the actual grade of the proposed 
highway is usually not known at the time of acquisition; sometimes 
the finai grade is not established until the construction is under 
way. To hold up the entire acquisition program until final grades 
are established would set the interstate program back six months to 
a year. They also argue that the use to which the land is going to 
be put by the state should not affect the price the state pays for the 
land. At the present time, damages resulting from change in grade 
are noncompensable in Wisconsin.** 


2. Proximity Damages 


These are damages due to the proximity of the highway to some 
improvement, usually a dwelling, on the condemnee’s property. 
Inasmuch as proximity damage is always accompanied by a taking 
of land and inasmuch as the proximity affects the value of the 
property remaining, such damage is compensable.** However, the 
measure of proximity damages may present a difficult valuation 
problem because of the speculative nature of the decrease in prop- 
erty value due to the proximity of the improvement. 


3. Diversion of Surface Water 
This item may be defined as the damage due to the interference 





* Zache v. West Bend, 268 Wis. 291, 67 N.W.2d 301 (1954). 
* Snyder v. W. Union R.R., 25 Wis. 60 (1869); Driver v. W. Union R.R., 32 
Wis. (1873). 
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with the normal flow of surface water caused by the improvement. 
Proper highway construction provides for drainage and prevention 
of accumulations of surface water on abutting property. If such 
construction is not proper, and causes periodic flooding of adjacent 
or abutting lands, the loss or damage may be recoverable through 
a civil action.** Such damages usually are not foreseeable at the 
time of land acquisition and are, therefore, noncompensable under 
eminent domain. 


4. Damages Caused by Construction of Improvements on Another's 
Land 


This item refers to damage caused by the construction of an 
improvement on the land of others, as, for example, the construc- 
tion of an overpass on land taken from B which obstructs the view 
from A’s property. The loss or damage to A’s property by this 
construction is presently noncompensable whether or not any prop- 
erty is taken from A.** 


5. Cost of Fencing 


The value of any fencing taken is compensable. If no fencing 
existed on land taken along an existing highway, then the cost of 
new fencing is noncompensable. The cost of fencing the con- 
demnee’s land from a relocated or new highway is generally com- 
pensable if the balance of the condemnee’s land is fenced.*° 


6. Personal Discomfort 


Personal discomfort or annoyance is a broad concept embracing 
expenditures of time, inconvenience, and costs of telephone, postage, 
and travel, which the condemnee is likely to experience during the 
negotiation period or in a condemnation action. Personal annoy- 
ance, discomfort, or allied damages are presently noncompensable.*! 


Group D—Damages Related to Limitation of Access 


The damages classified in this group pertain to the right of access 
to a highway of an abutting land owner and the restrictions that 
may be placed upon it. 

1. Right of Access 
The owner of property abutting on a highway has a right of 





* Leininger v. Qonnty ne Comm., 217 Wis. 61, 258 N.W. 368 (1935). 
* Kuhl v. Chicago & N.W. Ry., 101 Wis. 42, 77 N.W. 155 (1 

“ Nowaczyk v. Marathon County, 205 Wis. 536, 238 N.W. 383 (1981). 

“ Fiorini v. Kenosha, 208 Wis. 496, 243 N.W. 761 (1932). 
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ingress and egress to and from his property that is reasonable under 
all circumstances.*? This does not mean that the owner of a pros- 
pective commercial development or proposed residential develop- 
ment abutting a highway has the right of direct access to the high- 
way from each platted lot, but only reasonable ingress and egress 
from the entire project.* “[T]he abutter’s rights consist of reason- 
able access to the system of public roads, once on that system, his 
rights are those of an ordinary highway user.”** 

The complete taking of access, thus denying the right of ingress 
and egress to a parcel of land, is compensable.** A restriction of 
access which leaves the property owner with remaining access that 
is reasonable under all circumstances is generally not compensable.“ 
If it can be shown that the restriction of access changes the highest 
and best use of the property, and hence causes a diminution in the 
market value of the property, the property owner may have a basis 
for damage due to loss of valve as a result of a taking, because the 
question of reasonable access comes into play.*’ 


2. Reasonable Traffic Regulations 


The right of access is subject to the fullest reasonable exercise 
of the public’s primary right of travel on the street, road, or high- 
way. Accordingly, damages resulting from reasonable traffic regu- 
lations are not compensable.** Among such noncompensable regu- 
lations are weight and boulevard restrictions, one-way streets, no- 
left-turn, and no-parking regulations. 


3. Diversion of Traffic 


An abutting property owner has no right to a flow of traffic in 
front of his property, and, accordingly, losses due to diversion of 
traffic are noncompensable.*® 





“ Park Hotel Co. v. Ketchum, 184 Wis. 182, 199 N.W. 219 (1924). 
“ Covey, Control of Highway Access, 38 Nes. L. Rev. 416 (1959). 


“Id. at 424. 

“ Carazalla v. State, 269 Wis. 593, 71 N.W.2d 276 (1955). The damages resulting 
from the creation of such landlocked parcels have been discussed under Group 
A-2 (severence damages). 

“ Hillerege v. City of Scottsbluff, 164 Neb. 560, 83 N.W.2d 76 (1957); State 
Highway Comm'n v. Smith, 248 Iowa 869, 82 N.W.2d 755 (1957). 

“See Covey, supra note 44; Covey, Highway Protection Through Control of 
Access and Roadside Development, 1959 Wis. L. REv. 567. 

* Ibid. 

“ Ibid.; Carazalla v. State, 269 Wis. 593, 71 N.W.2d 276 (1955). Further refer- 
ence is made to allied damages discussed under A-4, Loss of Value of Business; 
B-1, Loss of Business During Construction; B-2, Temporary Impairment of 
Access During Construction. 
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4. Circuity of Travel 


An abutting property owner does not have the right to travel 
from his property to his intended destination by the most direct 
route possible.*° Accordingly, circuity of travel is noncompensable. 
Examples of such noncompensable circuity are one-way streets, 
median strips, cul de sacs, no-left-turn corners, and frontage roads.* 


5. Access to Newly Constructed Highways 


When a new street or highway is created at a new location, access 
may generally be restricted, limited, or controlled. These restric- 
tions are noncompensable,®? because no right of access to a new 
highway arises in the newly abutting owner. 

An exception to this general principle is found in the case where 
a landlocked parcel of land is created by the new highway. The 
damage as measured by the diminution of value of the landlocked 
land is, of course, compensable. 


Group E—Damages Resulting from Actions or Delays Between 
Contemplated Taking and Actual Taking 


The damages included in this group are those suffered by the 
property owner by reason of the cloud of condemnation hovering 
over his property for long periods of time. The threat may destroy 
a ready market for his property and prevent any further develop- 
ment of his land. An example of such a dormant market caused 
by the threat of condemnation is found in the Lower Third Ward 
Urban Renewal Project in the City of Milwaukee. Many years 
elapsed between the time when it was publicly announced that all 
property therein would be taken and the time of the actual taking. 
During this period of nearly five years, property values in the area 
were literally frozen while real estate in other parts of the city was 
enjoying a free market and a general rise in value. Owners in the 
condemned area had no market for their properties, and the im- 
provements were allowed to deteriorate because of impending con- 
demnation. This situation causes very real damages to many prop- 





* Ibid. 

These examples of circuity of travel, which are generally noncompensable, 
are not to be confused with circuity of travel caused by severance damage and 
discussed supra under Group A-2. For example, if a farm is severed by a new 
highway so that the farmer must travel five miles round-about from his house 
to reach his barn across the highway, he is entitled to damages due to severance, 
not circuity of travel. 

® Carazalla v. State, 269 Wis. 593, 71 N.W.2d 276 (1955). For a discussion of 
this case, see Note, 1959 Wis. L. REv. 667. 














630 WISCONSIN LAW REVIEW [Vol. 1959 


erty owners who find themselves in the path of condemnation, since 
they have no means of securing relief through action or a decision 
by the prospective condemnor.** 

Some of the damages from this cause can be alleviated by pro- 
cedural correction rather than compensation. The suggestions 
which follow have been advanced for prevention of damages caused 
by impending condemnation. 


1. Alleviation of Damages or Increased Costs by Advance Acqui- 

sition 

The Governor’s committee has proposed that the highway com- 
mission be authorized to acquire property for future use, even prop- 
erty in excess of that needed for the tight of way of a definite high- 
way route. Such advance acquisitions would necessarily be restricted 
to those which would alleviate the demonstrated hardship of a 
property owner or which would arrest increased costs incurred by 
further delay (e.g., land upon which considerable building activity 
is under way). 


2. Alleviation of Damages by Judicial Determination of Need for 
Action 


If condemnation is being considered and is imposed, the property 
owner might be granted the right of judicial determination as to 
whether the prospective condemnor shall be required to purchase 


the property. 
3. Alleviation of Damages by Denying Condemnor’s Rights to With- 
draw 


There are also damages which the property owner suffers by 
reason of the condemnor changing his mind and withdrawing from 
a taking after notice has been given. Once the notice has been given, ° 
the condemnee is expected to make plans for vacating the premises 
and this usually involves making other commitments, such as the 
purchase of another home. Thus, the condemnee would suffer 
damage by reason of these commitments if the condemnor is per- 
mitted to withdraw from the proceedings. Moreover, there have 
been situations where a condemnor decided not to take a property 





™ Reference is made to Group A-6 (Loss of Rentals) in this article for a further 
discussion of losses due to the delay between the time of notice and time of 
taking. 
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after a jury had determined a substantial value for the property in 
favor of the condemnee.™ 

Once official notice of taking has been given by the condemnor, 
he should not be permitted to withdraw from the proceedings with- 
out the consent of the condemnee. Alternatively, the condemnor 
should be required to pay all damages, including legal and appraisal 
fees, that were incurred by the property owner after the notice was 
served. 


CONCLUSION 


Just compensation, then, must be awarded the property owner 
to comply with constitutional mandates. The term does not include 
all losses which a landowner imay suffer, but refers only to those 
elements of damage which have been recognized as compensable by 
the courts and the legislature. Among those elements are damages 
due to the actual taking of the land, damages during construction, 
damages resulting from the improvements placed upon adjoining 
land, damages resulting from a limitation of access, and, finally, 
those resulting from a delay between the contemplated taking and 
the actual taking. In Wisconsin, the sum of these elements is 
expressed in the formula of fair market value. The property is 
valued immediately before the taking and then immediately after; 
the difference in the two figures is the amount of compensable loss 
the landowner has suffered because of the taking, and, therefore, 
the amount of “just compensation” which will make him whole. 
Of course, the various damages which are compensable are con- 
stantly changing and, in the final analysis, depend upon legislative 
and judicial determination. This article has raised problems of 
valuation; it is for the legislature and the judiciary to solve them. 





* wis. Stat. § 32.19 (1957). 











Property Owners’ Problems and 
Legal Information They Need In 
Land Acquisition For Highways 


RayMonD D. VLAsIN* 


This article discusses the need for legal information by those 
faced with highway land acquisition, the problems of property 
owners caused by lack of information, types of information needed 
by property owners, and the role of the State Bar in supplying this 
information and alleviating property owners’ problems. Most 
property owners are not aware of their rights, or of the powers and 
duties of the state highway commission. Specifically, owners under- 
stand neither the law of compensation nor the intricacies of the 
settlement and award procedures. They do not understand the 
highway planning and land acquisition procedures required by 
statute and those administratively determined by the highway 
commission. Property owners face difficulties in formulating and 
presenting suggestions to the commission concerning the alignment 
of proposed state trunk roadways, and in the appraisal and nego- 
tiation processes.* 

An outline of the planning and land acquisition techniques used 
by the state highway commission of Wisconsin will provide a frame- 
work within which to discuss the problems of property owners.” 





* BS. 1953, M.A. 1957, Univ. of Neb.; Instructor and Research Agricultural 
Economist, 1956-1957; Economist, U.S. Dep’t of Agriculture, 1957—. 

*The state trunk highway system, which carries most of the motor vehicle 
traffic, county trunk highways, and town roads are the three main kinds of rural 
roads in Wisconsin. Steuber, The State as a Buyer—Building a Highway, 1956 
Wis. Biue Book 146. The systems are administered by the state highway com- 
mission, the county highway committees, and the town boards, respectively. The 
state arterial system and the National System of Interstate and Defense Highways 
{the latter frequently referred to as the Interstate System) are a part of the state 
trunk highway system. 2lstr Wis. HicHwAy ComM’N BIENNIAL REP. 5 (1957). 
The state arterial system consists of those roads in the state trunk system that 
are given special consideration because of the traffic they serve. The Interstate 
System consists of the 453 miles of the state trunk system that will be built to 
very a design specifications and that constitute Wisconsin’s part of the 
National System of Interstate and Defense Highways. Address by Mr. O. V. 
Hughes, Farm and Home Week Program, Jan. 28, 1959. 

* Most of the Interstate System and many relocated state trunk highways will 
be constructed on new rights of way. Between five and six thousnad parcels of 


land will be needed for the Interstate System in Wisconsin. Wisconsin Motor 
News, Nov. 1957, p. 1, col. 5. Most of the land needed, however, will be used 
for the state trunk system. As this system is administered by the state highway 























July] LEGAL INFORMATION 633 


HIGHWAY PLANNING AND LAND ACQUISITION PROCEDURES 
IN WISCONSIN 


Initiation of Proposed State Trunk Project 


When the need for relocating an existing state trunk highway is 
recognized, the commission follows a general pattern of action.® 
This need may have been detected from the observations and re- 
search of the commission or from local opinions voiced to the dis- 
trict office or indirectly to the commission through the county high- 
way committee. When the district engineer recognizes the need, 
he prepares a recommendation‘ for an improvement, together with 
an estimate of its cost based on the probable expense of planning 





commission, the discussion here is limited to this agency’s organization in plan- 
ning, locating roadways, and acquiring land. Interview With Chief of Right of 
Way and Roadside Control, State Highway Comm’n of Wis., Madison, Wis., 
Aug. 25, 1958. 

* Steuber, supra note 1, at 147-48. 

‘The planning and research division provides the commission and its district 
engineers with information about road use, traffic, truck loading, and the suffi- 
ciency rating of roads. Each district engineer uses this and other local informa- 
tion to review the structural adequacy, service, and safety of roads and to 
determine which roadway projects should be undertaken. He develops a list of 
needed projects in his district and ranks them according to priority of need. 
He prepares a recommendation for each project, describing the physical nature, 
construction requirements, and estimated project cost. The recommendations 
are submitted to the planning and research division, where they are reviewed 
and considered for possible use in developing annual and long range construc- 
tion programs. This division and its economic studies section neither initiates 
projects nor enters into the selection of the location of roadways or the regula- 
tory controls for them. These decisions are made cooperatively by the engineer- 
ing division and the district engineer. 

The district engineer’s request is also sent to the engineering and finance divi- 
sions. The finance division determines whether adequate funds are available 
or could be made available for the project. The engineering division reviews the 
project request and then works with the district engineer to see whether the 
request can be improved. When they agree upon project design, the state engi- 
neer submits the project to the commissioners for approval. If adequate funds 
are available and it is recommended by the state engineer, the project will prob- 
ably be approved by the commissioners. 

Once the project has been approved, an intensive study is made of the loca- 
tion. Possible alternative sites for the location are considered in which the 
damages resulting from the project, the cost of acquisition and construction, 
design characteristics, access control, and similar items are assessed. Aerial photo- 
graphs are used to plot the best location for the roadway. Changes are made 
in the alignment of the roadway based upon damage to farmsteads, productive 
cropland, and the location of swamps. In addition, socomelee is made as to 
differences in acquisition and construction costs that would occur if the roadway 
were planned for different sites. However, the major consideration in the align- 
ment of most roadway projects is cost of construction. In the case of the 
Interstate System highways, the alignment is based largely on how well the 
through-traffic is served. Thus, high design specifications reduce the number of 
alternative alignments that may be considered in locating the Interstate System. 
Interviews With Director of Planning and Research Division and Personnel, 
Engineering Division of the State Highway Comm’n of Wis., Madison, Wis., Mar. 
4, 1958. ,; 
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and designing such a project, acquiring the land, and constructing 
the improvement. At this preliminary stage of the planning process, 
the alignment of a proposed relocated roadway has not yet been 
determined. 

If the commissioners approve the recommended project and if 
funds are available for it, the highway department engineers are 
authorized to make a detailed survey and to develop plans for the 
project. Maps and aerial photographs are used in determining and 
plotting two or more alternative alignments that might be used for 
the relocated roadway. No formal plan is used in deciding on the 
alignment for the proposed roadway. There is an on-the-site weigh- 
ing of the different damage, location, and engineering factors before 
selecting the alignment for the proposed roadway. Usually, contact 
with property owners and such interested parties as school, drainage, 
and conservation districts is not established before the alignment 
is selected. Once the commission chooses the general alignment of 
the proposed roadway it attempts to obtain local opinion concern- 
ing it.® 

Public Hearings and Local Participation in Highway Planning 


The commission is required to give local interested parties an 
opportunity to voice opinions concerning the relocation of a state 
trunk highway.* If the proposed relocation exceeds two and one- 
half miles, a hearing must be held prior to the relocation in or near 
the region affected by the change. In addition, no change can be 
made until the decision of the commission has been referred to and 
approved by the county board of the county in which the proposed 
relocation is situated. Thus, the county board and the county high- 
way committee could be influential in representing local opinion 
on the relocation of a state trunk highway. At present, however, 
the county highway committee has little influence in the planning 
of highways in the state trunk system. 

The public hearings held to meet the requirements of the Federal 
Aid Highway Act of 19567 and under sections 84.02 and 84.025 of 
the Wisconsin statutes* are conducted in the same way.® Approxi- 





‘Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 

* Wis. Stat. § 84.02 (3) (1957). A hearing must also be held on the relocation 
of a five mile or greater segment of a state arterial highway. But, in this instance, 
the commission need not obtain the approval of the county board as a condition 
to the relocation. Wis. Stat. § 84.025 (3) (1957). 

* Federal-Aid Highway Act, 23 U.S.C. § 167 (Supp. V, 1958). 

* Wis. Stat. §§ 84.02 (3), 84.025 (3) (1957). 

* State Highway Comm'n of Wis., Public Hearings on Highways Held by State 
of Wis., p. 1, Nov. 1957. 














July] LEGAL INFORMATION 635 


mately three weeks prior to the public hearing the commission pub- 
lishes locally a notice of proposed changes in the roadway and of 
the time and place of the hearing, and invites interested parties to 
express their views. Notices are sent also to county, town, village, 
and city officials in the area affected by the proposed. changes in the 
roadway.’® The hearing includes sworn testimony by the state high- 
way engineers of the factors leading to the choice of the selected 
route, sworn testimony by county and local officials, school boards, 
various districts and organizations, and individuals wishing to voice 
their views of the proposed roadway, and an informal question and 
answer session." 

One must look beyond the procedures used in conducting the 
public hearings in order to understand their role in the highway 
planning process. When public hearings were prescribed for the 
state trunk system in 1917, they were intended to provide informa- 
tion to the commission “to judge the necessity and advisability of 
the various routes proposed.”!* This language is not found in the 
present statutes.1* The Federal Aid Highway Act requires the state 
highway department to hold public hearings or afford the oppor- 
tunity for such hearings and to consider the economic effects of the 
location of its federal aid highway projects.* The commission views 
the public hearing as a public relations media, as a means by which 
information about the planned location of a selected alignment can 
be disseminated, and as a possible source of information for the 
commission.'* Although the hearings do serve the function of a 
public relations media, they provide little information to the com- 
mission that can be used in planning highways.** 


Acquisition of Right of Way 


After the public hearings are held and plans for the proposed 
roadway are final, the commission undertakes the acquisition of the 
needed right of way. It has three statutory means of acquiring land: 
direct acquisition, acquisition by county highway committee, and 
the commissioner system.’7? The highway commission relies largely 


* Ibid. 

4 Id. at 2-3. 

# Wis. Stat. ch. tod 1313 (2), (3) (1917). 

* Wis. STAT. i 84.02 (3), 84.025 (3) (1957). 

“23 US.C. § 167 (Supp. V, 1958). 

“Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958; Stewber, 
The Public Hearing and Its Place in Highway Administration, 31 WESTERN 
Buriper 34, 36 (1957). 

* Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 

* Wis. Stat. § 84.09(2) (1957). These methods can be distinguished by the 
way in which the initial award to the condemnee is determined if the acquiring 
party cannot expeditiously purchase the needed land. 
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upon direct acquisition of land by its district offices.1* Occasionally 
it does resort to acquisition by the county highway committee,’ 
however, it completely avoids the commissioner system.”° The high- 
way commission can also request the federal government to acquire 
rights of way for it under the Federal Aid Highway Act of 1956.” 
This procedure,?* which is designed to help states that cannot ac- 
quire rights of way for the Interstate System promptly,’ is not used 
in Wisconsin. 

As most of the rights of way for the state trunk system are acquired 
directly by the commission,** discussion here is limited to this 
method of acquisition. Once the decision has been made by the 
commission to acquire the land, the district engineer notifies each 
of the owners involved. Although until recently the district engi- 
neers informed property owners by letter that their land was to be 
appraised and later purchased, owners are now informed of these 
actions by personal contact.?5 During this initial contact, the prop- 
erty owner is told the general procedures that will be used by the 
commission in attempting to buy his land. The owner also may be 
told the exact amount of land that is needed and the precise align- 
ment of the roadway. Apparently, information about the precise 





* Ibid. 

*” Wis. Stat. § 83.07 (1957), used in conjunction with Wis. Stat. § 32.11 (2) 
(1957), provides for acquisition by counties. If the commission wishes to have 
the county acquire the land, the county highway committee is directed to buy 
the land and additional easements needed. The commission and the county 
highway committee appraise the property and agree on a maximum price includ- 
ing damages which they consider reasonable for the lands or interests to be 
acquired. If commercial properties are involved or if there will be extensive 
severance damage, either the commission or the committee or both may hire 
independent appraisers to assist in determining the value of the property taken 
and the one to the remainder. An appraisal, arrived at by the independent 
appraisals of the committee and the district right of way personnel, is submitted 
to the commission for review and —— The commissioners establish a 
maximum price including damages for the lands or interest to be acquired. The 
county highway committee then offers the property owner this amount for his 

roperty. If the property owner does not accept the offer, the award procedure 
is initiated by the county highway committee. The amount of the award is 
determined by the county judge. State Highway Comm’n of Wis., STATEMENT 
OF RIGHT-OF-WAY ORGANIZATION, POLICIES AND PRocEDURES 5-7 (Sept. 12, 1957). 

* Acquisition in manner set forth in Wis. Stat. ch. 32 (1957). The award is 
determined by three commissioners appointed by county or circuit court. 

™ Federal-Aid Highway Act, 23 U.S.C. § 159 (Supp. V, 1958). 

* Ibid; 46 Stat. 1421 (1931), 40 U.S.C. §258 (a-e) (1952). 

* US. Dep’t of Commerce, Bur. of Pub. Roads, ADMINISTRATION OF FEDERAL 
Aw For HIGHWAYS AND OTHER ACTIVITIES OF THE BUREAU OF PuBLIC Roaps 4 

an. 1957). 

oO The commission is acquiring land directly both for the interstate highways 
and most relocated state trunk highways. Interviews With District Engin-ers, 
Districts 3, 6, 7, & 8, Aug. 1958. 

* Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 














July] LEGAL INFORMATION 637 


alignment has not been given in all instances.?° Usually, the items 
of noncompensability, which the appraisers are instructed to ex- 
clude from the appraisal, are not brought to the attention of the 
property owner at this time.*’ It is during this personal contact that 
property owners can be certain for the first time that some of their 
land will be taken for a highway. 

A short time after the property owner is informed that some of 
his land will be needed, appraisals are made of the property.?® The 
property owner is usually contacted by the independent appraisers 
or district office right of way personnel who are to appraise the 
property. Shortly after the appraisals are completed and an offering 
price has been established by the commission,”® the property owner 
is contacted by a negotiator. He explains the exact amount and 
location of the property that is needed for the roadway, indicates 
how the appraisal was made, and in a general way states the items 
for which compensation was allowed. He discloses, also, the non- 
compensable items that were excluded from the appraisal. No 
values are attached to the compensable or noncompensable items. 
The only dollar values that are shown to the property owner are 
the offering price and the before and after values of the property 
used in establishing the amount of the offer.*° 

It is during the process of negotiation that some property owners 
first learn of the precise alignment of the road and the exact 
amounts of land and improvements that will be taken for the road- 
way.*! This fact is significant for two reasons. First, this informa- 
tion is needed by the property owner at the time the appraisals are 





“ Interview With Chief of Right of Way and Roadside Control Division, State 
Highway Comm'n of Wis., Madison, Wis., Sept. 17, 1958. 

* Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 

* If the land is to be acquired directly by the district office, an appraisal is 
made by the district right of way engineer and is reviewed by the district engi- 
neer. The appraisals may be made by independent local appraisers as has been 
the policy for the Interstate System and for other major state trunk projects. In 
these instances, appraisals are also made by the district right of way personnel. 
State Highway Comm’n of Wis., STATEMENT OF RIGHT-OF-WAY ORGANIZATION, 
POLiciEs AND Procepures 3-4 (Sept. 12, 1957). 

* If the appraisals pass district review, they are submitted to the central office 
along with the recommended offer of the district engineer. The right of way 
division reviews the recommendation of the district engineer and the supporting 
appraisals, and if they are acceptable, submits them to the three commissioners. 
The commissioners then review the material and establish an offering price which 
is the basis for negotiations with the property owner. State Highway Comm’n 
of Wis., STATEMENT OF RIGHT-OF-WAY ORGANIZATION, POLICIES AND PROCEDURES 
3-4 (Sept. 12, 1957). . 

* State Highway Comm’n of Wis., Negotiators Form, SHC Form 721, pp. 1-2. 

“This condition was even more prevalent when the property owners were 
informed by letter rather than by personal contact that some of their property 
would be appraised and subsequently acquired. 
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made so that he may point out to the appraisers obscure items and 
indicate the importance of others. Second, until the property owner 
knows the precise alignment, he cannot determine accurately the 
adjustments in improvements, farm size, and land use that he may 
be required to make because of right of way acquisition. In some 
instances, farm buildings or other improvements are in the path 
of the right of way. In these instances, the buildings must be vacat- 
ed or moved. Although the amount of time varies as much as one 
or two months to a year, usually about three months elapse 
between the beginning of negotiations and the date on which 
the property owner must vacate. Ordinarily about two months 
elapse between completion of negotiations and the date on which 
the property owner must vacate.*? If the period between the begin- 
ning of negotiations and the date for vacating the premises is 
short, the properety owner may suffer some nonrecoverable dam- 
ages resulting from his inability to plan adequately for the 
adjustment.** 

During the negotiation process, the property owner is given the 
alternative of making an amicable settlement or accepting an award 
of damages. If he accepts the offering price, he executes an instru- 
ment of conveyance giving the commission title to the property. But 
if he refuses the offer or is uncertain and wishes to retain his right 
to appeal, the negotiator recommends that an award of damages 
be made by the commission.** The commission can issue an award 
of damages only on the land needed for the right of way.** Unlike 
the federal award procedures,** the property owner receives a check 
for the amount which the condemnor—the commission—considers 





"Interview With Chief of Right of ny F ~_ Roadside Control, State High- 
way Comm'n of Wis., Madison, Wis., Sept. | . 

“An operator of a dairy farm may be aaa to liquidate his herd if he is 
notified late in the summer that his farmstead is to be acquired and the acquisi- 
tion of the needed property is to be completed before the following spring. In 
such a short period of time the operator may not be able to construct adequate 
buildings for his herd. Likewise, if he desires tu rent a set of farm buildings, 
he may not be able to do so because most farm leases terminate in the spring. 
Under these conditions, the operator may be required to liquidate his herd 
regardless of his wishes to continue with the dairy operation. In addition, he 
may suffer a sizeable loss from liquidating his herd at an inopportune time. 
Interviews With pi og Owners in Rock County, Wis., May 1958; Kenosha 
County, Wis., June 1 

* Wisconsin Motor News, Nov. 1957, p. 8, col. 1. 

= Wis. STAT. § ayes (1957) provides in part: “The State en el 
sion may acquire . - - - condemnation any lands for esta’ lishing, taying iaying 
out, widening, porttier ng extending, constructing, reconstructing, improving an 
maintaining highways . . -” Notice that this statute does not give the com- 
mission authority to condemn property in addition to that needed for the road- 


way. 
= 46 Stat. 1421 (1981), 40 U.S.C. § 258a (1952). 
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just compensation for the property taken and for damages to the 
remainder. The condemnee retains the right of appeal under the 
award procedure, even though he may cash the check.*? 

If the property owner wishes to settle, he can retain at the cost 
of its salvage value any improvement that lies within the right of 
way.** In addition, if he wishes to do so and the commission agrees, 
he may sell small severed tracts to the commission. If his property 
is badly severed by the right of way, the commission may buy the 
entire iract.*® Wisconsin statutes provide that the commission may 
acquire severed tracts or the remainder of parcels by purchase, even 
though the right of way through the property is taken by condem- 
nation. However, the commission has in fact extended this oppor- 
tunity to property owners only if they accept a settlement on all 
property acquired from them by the commission.*° 

The commission does not bargain with the property owner over 
the offering price. Therefore, unless the property owner can point 
out some compensable item that has been omitted in the appraisals, 
the only available recourse to him is to accept the award of damages 
and appeal to the county judge to redetermine the value of the 
property.*? By refusing the settlement and taking the award of 
damages, he retains his right of appeal.*? However, under present 
commission policy, the property owner who accepts an award is 
neither able to retain improvements within the path of the right of 
way** nor able to sell a severed parcel or the remainder of his entire 
ownership unit to the commission.“ 

The procedure in the land acquisition process beyond the point 
of the settlement or the award is nut discussed here. Property owners 





* Wis. Stat. § 84.09 (2) (1957). 

™ When a salvage value has been previously determined by appraisals and 
approved by the commission for any improvements to be acquired on a parcel, 
the owner, if he desires, may retain possession of the improvements. The initial 
offering price will be reduced by the amount of the salvage value and the owner 
will be paid the difference. State Highway Comm’n of Wis., STATEMENT OF 
RIGHT-OF-WAY ORGANIZATION, POLICIES AND PROCEDURES 4 (Sept. 12, 1957). 

* Wis. Stat. § 84.09 (1) (i957). 

“ Interviews With District Engineers, Districts 3 & 6, Aug. 1958. 

“ Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 

“@ Wis. Stat. § 84.09 (2) (1957). 

“ The existing statutes permit the commission to sell the improvements to the 

roperty owner at their salvage value, even though an award of dam is given 
ro the compante taken. Wis. Stat. § 84.09 (5) (1957). Lo 

“Wis. Stat. § 84.09(1) (1957) provides: “The Commission may purchase or 
accept donations of remnants of tracts or parcels of land existing at the time 
or after it has acquired portions of such tracts or parcels by purchase or con- 
demnation for highway purposes where in the judgment of the commission 
such action would assist in making whole the land owner, a part of whose land 
had been taken. for highway purposes and would serve to minimize the over-all 
cost of such taking by the public.” 
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who accept the award and decide to appeal will no doubt contact 
an attorney an/, therefore, will be provided with the necessary legal 
information.* 


PROBLEMS OF PROPERTY OWNERS ARISING BECAUSE 
OF LAcK OF LEGAL INFORMATION 


Having outlined the commission’s procedures, we shall review 
some problems that confront property owners in planning and land 
acquisition for highways in order to show their need for information 
about the laws and the administrative procedures of the commission. 
Many owners know little about the statutory law and the adminis- 
trative policies and the differences between them. 


Problems in the Highway Planning Stage 


Much can be gained from joint planning of the alignment of 
roadways by property owners and the state highway commission. 
The commission is interested in obtaining useful suggestions from 
property owners and other local parties to aid in the selection of 
the alignment for a proposed roadway. If the commission should 
locate the highway in such a way as to have an adverse impact upon 
property owners, communities, and other organizations, such as 
school and drainage districts, it will be subject to public criticism. 
In addition, it would have difficulty in acquiring the necessary rights 
of way. 

Likewise, property owners and other local parties are interested in 
making useful suggestions to the commission. Such suggestions, in- 
corporated in the plans for alignment of the roadway, could mini- 
mize the adverse impact of the highway upon those losing property. 
Isolated cases can be cited where sound suggestions submitted by 
property owners were incorporated into commission plans.**® The 
use of these suggestions in the planning and alignment of particular 
roadways resulted in a reduction in the adverse impact of the pro- 





“For a discussion of the appellate procedure, see Heaney, Representing a 
Landowner in a Highway Condemnation, 32 Wis. BAR Buti. 24 (Feb. 1959). 

“a On one occasion, property owners near a proposed state trunk highway 
analyzed the proposed alignment, estimating the impact that it would have on 
farm income and land use in the area. With the aid of a technician, the p y 
owners developed a recommended change in the proposed alignment. Pheit 
documented recommendation showed a saving in productive cropland and farm 
income from their suggested change. Vlasin, What You Should Know If a High- 
way Is To Pass Through Your Farm, Dep’t of Agricultural Economics, Univ. of 
Wis., pp. 3-4, Feb. 1958. 

On another occasion, rural and urban property owners recommended a change 
in the location of an overpass for an interstate highway. Their proposed location 
for the overpass was documented with road use data. Interview With District 


Engineer, District 6, Aug. 1958. 
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posed roadway on property owners. This action demonstrated also 
the willingness of the commission to utilize useful suggestions sub- 
mitted by property owners. 

Several means are available to property owners who wish to make 
suggestions to the commission concerning alignment of proposed 
highways. One way of voicing suggestions is through the county 
board, via the county highway committee.** Two additional means 
are participation at public hearings and a reply to published notices 
of intended highway changes.** The right of petition also may be 
used to express suggestions to the commission or to the county high- 
way committee.*® In addition, problems concerning interstate high- 
ways, state arterials, and other state trunk highways can be taken to 
the commission.*® These five channels, through which the views and 
suggestions of property owners can be funneled to the commission, 
seldom yield information that the commission can use in the high- 
way planning and land acquisition processes.*° 

Apparently, property owners are ineffective in highway planning 
because they have difficulty in formulating suggestions®™ and because 
the commission finds it difficult to use the suggestions presented.*? 
Several reasons appear to underlie the difficulty experienced by 
property owners in formulating sound suggestions about the location 
of a proposed roadway. One is the way in which information about 
the location of the proposed roadway is disclosed to the owners by 
the commission.5* The owners have only a general idea of the 
proposed location until the alignment has been finally decided, and, 
because of this, they are hindered in their efforts to make sound 


suggestions. 


“It is necessary for the commission to obtain the approval of the county 
board prior to making changes in the state trunk system. Wis. Stat. § 84.02 (3) 
(1957). 

“Steuber, How a Highway Gets Built, Stare HicHwAy CoMM’N OF WIS. 7 
(1952). 

* Ibid. 

* 2Ist Wis. HicHwAy CoMM’N BIENNIAL Rep. 13 (1957). 

* Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. Inter- 
view With Chief of Right of Way and Roadside Control, State Highway Comm’n 
of Wis., Madison, Wis., Aug. 25, 1958. 

Some property owners also refrain from making suggestions because they feel 
that there is nothing they can do that will make any difference in locating the 
roadway. 

= Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 

® Individual property owners do not know how a proposed roadway will affect 
them until a precise alignment has been proposed by the commission. However, 
this is not known until the final location has been decided. As the location is 
not clearly defined, individual property owners and operators cannot make defi- 
nite suggestions for changes in the commission’s proposed alignment or endors¢ 
the alignment as being as well placed as possible. 
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A second reason for the difficulty experienced by property owners 
in formulating sound suggestions appears to be the lack of combined 
group action and the leadership necessary for the development of 
sound suggestions. The cases that can be cited in which comprehen- 
sive suggestions were submitted by property owners and accepted 
by the commission involved recommendations arrived at through 
group activity. In addition, these recommendations were well docu- 
mented with data on both road and land use, indicating consider- 
able research by the group involved.** 

The two reasons cited reduce the effectiveness of participation by 
property owners in highway planning. However, earlier and more 
precise information on the proposed location of the roadway and 
greater interest in combined group action by property owners would 
not insure their effectiveness in highway planning. Lack of informa- 
tion by property owners about their rights and the statutory duties 
and administrative policies of the commission also appears to de- 
crease their effectiveness in highway planning.*® Many property 
owners are not aware of the five alternate means of expressing views 
available to them as previously mentioned. In addition, many do 
not know that the commission must obtain approval of the affected 
county board before changes are made in the state trunk highway 
system. Although the county board has considerable statutory power 
in deciding the proposed location of a state trunk road, few property 
owners use the county board and its county highway committee as a 
vehicle for expressing their views to the commission.** If the county 
highway committee were used by property owners to make construc- 
tive suggestions, no doubt it would become more influential than it 
is now in the planning of state trunk roads. 

Suggestions by property owners need not be limited solely to the 
alignment of the proposed roadway. They also may cover appraisal 
procedures, items of compensability, nature of negotiation, timing 
of acquisition and occupancy, timing of payment to property owners, 
and such special considerations as fencing, location of overpasses, 
diversion of surface water and drainage, and effect on soil conserva- 
tion practices. The suggestions, whether they deal with alignment 





“ Viasin, supra note 45a, at 3-4; State Highway Comm’n of Wis., Public Hearing 
on Plans for Location and Improvement of Interstate Route 103 in St. Croix, 
Dunn, and Eau Claire Counties and State Trunk Highway 25 in Dunn County, 
Nov. 19, 1956. 

= Observations of Dane County Farmers’ Meeting, Burke, Wis., July 22, 1958; 
Interviews With Properiy Owners in Rock County, Wis., May i958. Kenosha 
County, Wis., June 1958. 

“Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 
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or other items will not be useful to the commission if they are a 
conglomeration of recommendations for adjustments in statutes and 
administrative procedures.’ For example, suggestions by property 
owners to make certain noncompensable items compensable would 
require a change in the existing law. Such suggested changes cannot 
be adopted by the commission.5* The usefulness of suggestions to 
the commission would be enhanced if made by informed owners who 
direct their efforts toward policies and procedures that could be 
undertaken by the commission within the existing statutes. 


Problems in the Land Acquisition Stage 


One of the first points during the land acquisition stage at which 
the property owner is hampered by lack of legal information is the 
appraisal process. The contact made by the commission’s appraisers 
during this process provides the owner with the opportunity to call 
certain items to the attention of the appraiser. However, the prop- 
erty owner may be unable to point out and emphasize certain im- 
portant factors, especially items of severance damage, unless he 
understands what severance damage is and what types of other 
damages are compensable. His effectiveness in making suggestions 
to the appraisers is hindered by his lack of knowledge of the sever- 
ance concept and the noncompensable items that limit the amount 
of appraisal. An additional factor that limits the property owner’s 
effectiveness in calling important items to the attention of the ap- 
praisers is his imprecise knowledge of the alignment of the roadway 
through his property at the time of the appraisals. However, prop- 
erty owners are now provided with more precise information as a 
result of personal contact made by a district office representative 
prior to the appraisals. 

Without a knowledge of the law of compensation, property owners 
are also unable to negotiate intelligently. The commission will raise 
its offer to a property owner only when a compensable item was over- 
looked in the appraisals. Therefore, the property owner must be 
able to review the negotiator’s offer to detect the omission of com- 
pensable items. A thorough listing of all items for which compensa- 
tion was made, or a complete appraisal with the breakdown of the 
individual items, could be provided by the commission to facilitate 
this review. The review may be especially important to the owner 





* Interview With District Engineer, District 3, Aug. 1958. 

* Recognition must be made of the fact that, in some instances, the suggestions 
of property owners may not be feasible because of the engineering design and 
safety requirements of the roadway. 
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644 WISCONSIN LAW REVIEW [Vol. 1959 


if the appraisals were made while he was absent or otherwise unable 
to point out special items of importance to the appraisers. To review 
the offer effectively, the owner must understand the items of com- 
pensability and noncompensability.*® 

In addition, unless the owner is informed on the law of compensa- 
tion he cannot determine the extent to which he should be compen- 
sated for damages resulting from the timing of the taking. For ex- 
ample, the period between the initial notification received by the 
property owner indicating that his land will be appraised and the 
time the commission takes possession may be very short.®° If this is 
the case, the property owner may suffer financially because of his 
inability to adequately adjust to the loss of property. The time may 
be too short for him to move or to construct the necessary buildings 
and improvements for his farm operation. If construction of build- 
ings or movement of personal property must be completed during 
periods of peak farm labor requirements, it may be necessary to 
abandon other farm operations. Thus, a loss of income would result. 
Property owners are unable to determine whether or not the offer 
by the commission should reflect any, some, or all of these losses 
imposed by the timing of the acquisition. Others do not know what 
compensation they can expect for crops growing in the right of 
way.*? 

Another reason may be cited why the property owner must be 
informed about the law of compensation. Frequently, property 
owners hire an independent appraiser who does not appreciate the 
crucial distinction between compensable and noncompensable dam- 
ages that result from acquisition of the right of way. As the items 
of noncompensability restrict the amount of the damages, an ap- 
praisal made without consideration of these items tends to be higher 
than one made within the law of compensation. Many times, the 
divergences between the appraisals for the condemnor and the con- 
demnee are very great. Although this condition can occur for several 
reasons, appraisals made by the condemnee’s appraiser without suf- 
ficient knowledge of the compensable and noncompensable items 
have been recognized by others as a cause of this divergence.*? 

An improper appraisal is both misleading and damaging as the 
property owner may base his decision to go to court on the faulty 





® Interviews With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 

Interviews With Property Owners in Kenosha County, Wis., June 1958. 

“ Interviews With Property Owners in Rock County, Wis., May 1958. 

@ Waddel, The Professional Appraiser’s Responsibility to His Client, 26 
APPRAISAL JOURNAL 227 (1958). 
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appraisal. In addition, an appraisal that disregards the law of com- 
pensation may not stand under cross examination. 

A property owner who is confronted with the choice of accepting 
the offer and making an amicable settlement or taking an award of 
damages needs to be aware of the legal and economic advantages 
of each alternative. Most property owners who inquire are informed 
by the commission of the legal advantage of the award over the 
settlement, which is the right of appeal.** However, the right of 
appeal is not the only information that the property owner should 
have in order to make a sound choice between the settlement and 
the award. The owner is not aware of the cost and responsibility of 
giving a warranty deed in a settlement in preference to taking an 
award, in which case the commission receives only a quitclaim 
deed.** In addition, condemnation raises tax problems for the 
property owner. The way in which payment is made, or the items 
for which payment is made, complicate the owner's tax responsi- 
bility.* 

In summary, the lack of legal information causes the property 
owner to become entangled in problems he might otherwise avoid. 
Not only does this lack of legal information influence the owner’s 
effectiveness in highway planning, but it also hinders his decision- 
making during the appraisal and negotiation process. 


TypPEs OF INFORMATION NEEDED BY PROPERTY OWNERS 


Two related conditions prevail that justify concern for the need 
of an information program. First, property owners are faced with 
problems that result from their lack of legal information; this indi- 





® Interviews With District Engineers, Districts, 3, 6, 7, & 8, Aug. 1958. 
“ Observations of Dane County Farmers’ Meeting, Burke, Wis., July 22, 1958. 
“For example, one property owner was trying to decide whether to make a 
settlement and retain his buildings at their salvage value or to accept an award 
of damages and lose them. If the owner accepts the award he is paid for land 
and buildings taken. In this instance, he could compute his capital gains on the 
basis of the differential between this payment and his original purchase price 
on the land and buildings taken. If, instead, he made a settlement and retained 
his buildings at their salvage value, his entire payment would be for land taken. 
The total payme«:t would be similar in both instances as the prem, > although 
valuable to the owner before they are moved, would be worth very little in the 
market at their salvage value. In the latter instance, in which payment would 
be made only on land, the owner was uncertain as to whether he would be 
required to compute his capital gains strictly on the basis of the differential 
between the per acre payment he received from the commission and his original 
acre payment for the land. This very problem was presented by laymen to 
ymen without a solution. Dane County Farmers’ Meeting, Burke, Wis., July 22, 
1958. It must be recognized that the property owner who retains his improve- 
ments at their salvage value might not be making a saving as he is required to 
dismantle and move the improvements, thereby incurring moving costs in addi- 
tion to the deterioration resulting from the dismantling and movement. 
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cates the inadequacy of the property owner’s present sources of 
information. Second, some property owners need legal information 
so badly that they do not recognize the possible usefulness of attor- 
neys.** Many property owners who lose land for highways consider 
a lawyer as someone who can help them only if they decide to go to 
court. They overlook the usefulness of the attorney's legal advice 
in the conduct of their affairs during the planning, appraisal, and 
negotiation phases of the highway project.*? Although it is difficult 
to select the types and items of information that might be most 
helpful to property owners, several specific types of information 
presently needed can be cited. 


Means of Making Suggestions 


If property owners are to be useful to the commission in the high- 
way planning process and, at the same time, are to minimize the 
adverse impact of any roadway upon themselves, they need several 
types of information. They need to be informed of the means by 
which they may make their wishes and recommendations known to 
the commission. For example, an explanation of the relationship 
between the property owners, the county highway committee, the 
county board, and the state highway commission would be useful 
to those who wish to make suggestions as to the location of roadways. 


Law and Administrative Procedure 


The formulation of suggestions by property owners that can be 
used by the commission depends partly upon their knowledge of 
the difference between the statutory duties and the administrative 
procedures of the commission. Thus, an information program to 
help property owners in the planning process should contain more 
than a statement of their rights. In addition, it should indicate 
which procedures followed by the highway commission are required 
by law and which are based on the administrative decisions of the 
commission itself. This distinction between law and administrative 
procedure would allow the property owner to direct suggested 
changes in administrative procedures to the commission. 





“ As evidence of this condition, in many highway relocation ——— not more 
than 10% of the property owners have contacted attorneys advice. Inter- 
views With District Engineers, Districts 3, 6, 7, & 8, Aug. 1958. 

“ For example, at a meeting at which property owners discussed the taking of 
their land for highways, one of the lea of the — that after deter- 
mining the exact location of the highway and after ing whether appraisals 


and for the property were fair, if property owners felt that they needed to 
go to court, they should then contact a lawyer. Observations at Dane County 
armers’ Meeting, Burke, Wis., July 22, 1958. 
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Law of Compensation 


Property owners also need a listing and a thorough description 
of the items of damage that are compensable and noncompensable. 
The description should include a statement of the applicability of 
the items to different classes of property, such as farm and various 
types of nonfarm establishments. Neither the meaning nor the 
applicability of the noncompensable items listed by the commission 
and the attorney general is clear.** 


Access Rights 


Right of access is another point that is confusing to property 
owners. They find it incomprehensible that the state highway com- 
mission can extinguish a valuable access right without compensation 
merely by the exercise of police power. 


Rights of Occupancy by Condemnor 


Information as to the speed with which the property can be and 
usually is acquired and occupied by the commission is also needed. 
This information may assist owners in planning the readjustment 
of their units which becomes necessary because of the property they 
lose to the right of way. 


Settlement and Award Procedures 


A clear explanation of the settlement and award procedures and 
the legal advantages of each would be useful to those whose lands 
may be taken for highways. Property owners react very differently 
to the settlement and the award. For instance, at one extreme, some 
property owners make a settlement instead of taking an award 
because they think they will be obliged to go into court if an award 
of damages is made.”® At the other extreme are property owners 
who believe that nothing can be gained by making an amicable 
settlement." Both of these erroneous views could be clarified by a 





® Property owners also need an explanation of some of the items listed as com- 
pensable. For such a discussion, see Crouch, Valuation Problems Under Eminent 
Domain, 1959 Wis. L. Rev. 608. Even the apparently simple concepts such as 
loss of land, improvements and fixtures, severance damage, and proximity dam- 
age which are compensable are confusing. Others, such as circuity of travel, 
diversion of traffic, and damage caused by the prescribing of traffic regulations, 
which are noncompensable are particularly confusing. See, State Highway 
Comm'n of Wis., Negotiators Form, SHC Form 721, pe. 1-2. 

@ The Port Washington Pilot, Apr. 11, 1957, p. 1, col. 1; May 23, 1957, p. 1, 
col. 1-2; May 23, 1957, p. 1, col. 7. See also Covey, Highway Protection Through 
Control of Access and Roadside Development, 1959, Wis. L. REv. 567. 

"Interview With District Engineer, District 7, Aug. 1958. 

"™ Observation at Dane County Farmers’ Meeting, Burke, Wis., July 22, 1958. 








648 WISCONSIN LAW REVIEW [Vol. 1959 


statement of the property owner’s rights and possible courses of 
action under the present settlement and award procedures used by 
the state highway commission. 

In addition to information as to his rights, the property owner 
could be informed of his responsibilities under the settlement and 
award procedures. For example, he might be informed of the 
responsibility and cost involved in giving a warranty deed in an 
amicable settlement in preference to taking an award of damages 
and thereby giving only a quitclaim deed. He might be informed 
also of his tax responsibilities when buildings and other improve- 
ments are retained at their salvage value and in other instances, 
including awards, when they are not retained. The property owner 
could be informed also of the types of action that he may need to 
take to get his share of the award when there is more than one in- 
terest in the land. This information is particularly important to a 
property owner who needs the payment from the commission imme- 
diately in order to adjust. 





rr rrr ss 


Appeal of an Award 


‘The property owner might be informed of the general procedure 
that is used by an attorney in carrying an award to the county judge 
for a redetermination of value. Likewise, information about a sub- 
sequent appeal to the circuit court could be included. 


Additional Helpful Information 


Property owners would profit from an information program that 
goes beyond a statement of their rights and the duties of the com- 
mission. The program could provide many helpful suggestions to 
assist the property owner in the conduct of his affairs during the 
highway planning and land acquisition process. For example, he 
might be encouraged to contact his attorney or a condemnation 
lawyer very early in the land acquisition process. In addition, the 
assistance that the attorney could provide might be explained. Such 
factors as the attorney’s usefulness in formulating suggestions to the 
commission or in explaining the law of compensation could be cited. 
The ability of the attorney to carry recommendations for changes in 
law to the State Bar and to right of way organizations could also be 
explained. Further, the program could include a caution to prop- 
erty owners to select an appraiser who knows the law of compensa- 
tion. | 
Owners might also be provided with information that would help 
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them to decide the most economical way of adjusting their severed 
units. For example, tax requiremcnts on funds received from an 
involuntary conversion could be explained. Legal requirements 
regarding reinvestment of proceeds from involuntary conversions 
in order to avoid the payment of a capital gains tax also could be 
explained. The latitude the property owner has in reinvesting his 
funds will affect the profitableness of the alternative adjustments he 
may make. For instance, an absentee-owner who has lost his farm 
buildings to the right of way may wish to keep his unit in an un- 
improved condition and buy other unimproved land. An owner- 
operator who loses his buildings may wish to acquire local urban 
housing and to operate his farm unit with a minimum of farm 
improvements. An explanation of the latitude of the reinvestment 
possibilities under the tax laws that govern involuntary conversion 
would help property owners to determine whether these or other 
adjustments would be most profitable. 

This enumeration of items that might be included in an informa- 
tion program is not all inclusive. But the items listed are some of 
the major types of legal information needed by property owners. 
These items alone, if included in an information program to prop- 
erty owners, would help many of them avoid problems or errors in 
judgment that they might otherwise make. 


” 


MEANS OF PROVIDING INFORMATION 


No existing institution appears to be in a better position to pro- 
vide a sound legal information program to property owners than 
the State Bar. Reasons for this include the Bar’s objective to pro- 
vide the public with information on law and individual rights,” 
and its experience in providing legal information for popular con- 
sumption. A third factor that favors the State Bar is its position 
with respect to the condemnor and the condemnee. The Bar would 
be presenting information as an informed but unaligned body, 
thereby increasing the effectiveness of the legal information pro- 
gram. As the State Bar is not a condemnor, the legal intelligence 
would not be subject to the suspicion and possible rejection by prop- 
erty owners that might occur with an information program spon- 
sored by a condemnor.”* 

To be of greatest aid to property owners, the information should 





= Comm. on Public Services, State Bar of Wisconsin, Tell Them About Their 
Law, Wis. Bar Butt. | Br Supp-, Feb. 1958) 

™ Right of way mhaecbeny in the district offices indicated that some 
p owners istrust legal information provided q the condemnor. Inter- 
views With Right of Way Personnel, Districts 3, 6, 7, & 8, Aug. 1958. 
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be disseminated in such a way that it will reach ali property owners 
who are about to lose land. In addition, it should be readily avail- 
able to those who believe that they will be affected by a future road- 
way and who wish to enter the planning process and provide sug- 
gestions to the commission. There are several channels for distribu- 
tion, which if used simultaneously, would disseminate the informa- 
tion to those in need of it. These channels include the University 
Extension Service, county agricultural extension agents, county high- 
way committees, and other county and town officials who would be 
contacted by property owners in their search for information. 

The state highway commission could also disseminate to property 
owners a bulletin prepared by the State Bar. This legal bulletin 
could be included with the commission’s brochure, provided to 
those whose property is acquired."* The information could also be 
made available to those attending public hearings. To avoid any 
implication of bias in favor of the commission, the pamphlet might 
indicate that it was prepared oy the State Bar. 

Legal information must be available to interested property owners 
early in the planning stages of the highway project to be most useful; 
if the information is provided only to those who are definitely to lose 
land, it will be provided only after the planning stage is completed. 
Thus, constructive suggestions that might have evolved from better 
informed property owners would be lost. 

Besides its many advantages for the condemnee, a legal informa- 
tion program would facilitate the commission’s highway planning 
and land acquisition. It would allow property owners to make more 
useful suggestions and would also partially relieve negotiators of 
the task of trying to explain the law of compensation to property 
owners, a task for which most negotiators are not trained.”* In 
addition, a comprehensive information program would tend to re- 
duce criticism of commission procedures that are in fact required 
by statute, but which do not meet the approval of property owners. 


LATE. STATUTORY MODIFICATION 


In the closing days of the 1959 session the Wisconsin legislature 
made a sweeping modification of eminent domain procedures and 
items of compensation."* The landowners of this state urged the 





™ State as Comm'n of Wis., How Wisconsin Buys Highway Right-of- 
Way, 1958. This bulletin focuses on the procedures used in highway right of way 


—. The brochure would be supplemented and not duplicated by .an 


rmational poke from the-Bar covering legal information. 
® Interviews Wit District Sammnromn Teese 8: f 1, GK, Aug. 1958. 
™ Bill 483A (1959), enacted 
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following modifications:*’ (1) a means for local groups to enter the 
highway planning process; (2) information for landowners on the 
planning and acquisition process; (3) early and precise information 
of the location of proposed roadways; (4) a breakdown of the items 
of damage and open appraisals; (5) negotiations in the sense of 
bargaining, rather than a single offer on a take-it-or-leave-it basis; 
(6) an increase in the items of compensation; (7) simplification of 
the method of appeal from the award of damages. 

The new act provides for three of these requests by making the 
appraisals open to the condemnee, broadening the items of com- 
pensation, and simplifying the method of appeal. The new act does 
not require negotiators to bargain, since this would discriminate 
against the meek condemnee. Further, it does not provide for local 
groups to enter into the highway planning process, nor does it 
require precise public information on the proposed location of 
roadways. 

The bill, however, does require the condemnor to send a juris- 
dictional offer to purchase to the landowner which must include 
information on the nature of the project, a description of the prop- 
erty to be taken, the date of taking, and the amount of compensation 
offered. 

Of particular interest, the new act does not require an information 
program for the property owners. Such a requirement was included 
in the original bill but was omitted in the bill as enacted. 





™ Obtained from public hearings, farmers’ meetings, personal interviews with 
farm owners and operators, and hearings of the Governor’s Committee on Revi- 
sion of Eminent Domain Law in Wisconsin during 1957-1959. 














Comment 


TRADE REGULATION: LEGAL PROTECTION OF 
COMMERCIAL DESIGN 


Within the general area of legal protection afforded industrial 
and intellectual property, the scope and efficacy of the laws relating 
to industrial or commercial product design remains an unsettled 
problem area. There is a considerable body of opinion to the effect 
that the existing legal structure does not adequately protect the 
commercial designer against unlicensed imitation or copying of his 
designs. At present, commercial designers have several possible 
sources of legal protection for their designs: common law rights 
based upon the tort law of unfair competition, the design patent 
statute, the copyright statute, and to a limited extent, the trademark 
statute. It is the purpose of this Comment to examine each of the 
legal sources of design protection with the emphasis on marking 
out their limitations and, in addition, to submit a method of analy- 
sis for the assessment of present and future design protection legis- 
lation. 


PRESENT LEGAL PROTECTION 
Common Law 


Under the rubric “unfair competition” the common law imposes 
tort liability upon a broad range of trade practices and thus sets 
certain limits on business competition. As applied to the imitation 
of product design, the common law starts with the premise that one 
is privileged to copy the design of his competitor’s product, subject 
to two limitations set out below. In other words, imitation of de- 
sign, without more, is not tortious conduct under the common law 
view and one may freely appropriate design elements originated 
by another in the absence of any statutory protection of the design.* 
As stated in a recent case: 








1 See e.g., Derenberg, Copyright NoMan’s Land: Fringe Rights in Literary and 
Artistic Br ty, 35 J. Pat. Orr. Soc’y 627, 690, 770 (1958); Michaelson, The 


Nature of the Protection of Artistic and Industrial Designs, 9 Miami L. Q. 148 
(1955); Charlow, Descent into the Market Place—A Survey of the Subject Matter 
of Copyright, 8 Hastincs L.J. 146 (1957); Bowen, Design Patents and Modern 
Industrial Designs, 37 J. Pat. Orr. Soc’y 744 (1955); Whitman, Preventing 
Design Piracy: A Copyright Law for Industrial Designs, 41 A.B.A.J. 242 (1955); 
Weikart, Design Piracy, 19 Inp. L.J. 235 (1944). 

* Cheney Bros. v. Doris Silk Corp., 35 F.2d 279 (2d Cir. 1929) (fabric design); 
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For the common law favors competition; and it is of the essence 
of competition that competitors copy and undersell the product 
of an originator. The competitors do not lose their favored 
common-law position merely because some one chooses to call 
them “free riders.” To have protection from such competition, 
the originator must possess some sort of monopoly.* 


One of the exceptions to this general rule of privileged design 
imitation is the situation where the design copier seeks to pass off 
his product as being the goods of the design originator. Thus, where 
the effect of the design imitation is to mislead purchasers into 
believing they are buying the goods of the originator,‘ or where the 
imitation is marketed without sufficient markings to indicate the 
actual source,’ such conduct may be enjoined as unfair competition. 
Similarly, where the imitator advertises in a manner calculated to 
pass off his products as those of the originator* or where he induces 
his customers to pass off the product as that of the originator’s,’ the 
common law will grant relief. It should be noted from these passing- 
off cases that it is not the act of appropriating another’s design that 
results in liability, but rather the manner with which the design 
imitation is used to compete with the original—i.e., the law here is 
not recognizing a protectable interest in the design in favor of its 
originator, but instead seeks to impose certain limitations upon the 
use of the copied design by the imitator. 

The second exception to the general common law rule of free 
imitation is the so-called secondary meaning doctrine. Under this 
doctrine, where the design has developed a market reputation to 
the extent that purchasers have come to associate the design as indi- 
cating a particular manufacturer as the source of the goods, he may 
be able to exclude others from appropriating that design or at least 





Keystone Type Foundry v. Portland Pub. Co., 186 Fed. 690 (Ist Cir. 1911) (print- 
ing type); Crescent Tool Co. v. Kilborn & Bishop Co., 247 Fed. 299 (2d Cir. 1917) 
(wrench); Columbus Plastic Products, Inc. v. Rona Plastic Corp., 111 F. Supp. 
623 (S.D.N.Y. 1953) (kitchen cannisters); Swank, Inc. v. Anson, Inc., 196 F. 2d 
330 (Ist Cir. 1952) (men’s jewelry); Chas. D. Briddell, Inc. v. Algiobe Trading 
Corp., 194 F.2d 416 (2d Cir. 1952) (steak knife design); American Enameled 
Products Co. v. Illinois Porcelain Enamel Co., 123 F.2d 631 (7th Cir. 1941) (bath- 
room fixtures). 

* Chas. D. Briddell, Inc. v. Alglobe Trading Corp., 194 F.2d 416, 418 (2d Cir. 
952). 


* Caron Corp. v. V. Vivaudou, Inc., 4 F.2d 995 (2d Cir. 1925); W. F. Burns Co. v. 
Automatic Recording Safe Co., 241 Fed. 472 (7th Cir. 1916). 

* Brinkman v. Laurette Mfg. Co., 21 F.2d 607 (D.N.J. 1927); Bayley & Sons, Inc. 
v. Braunstein Bros. Co., 246 Fed. 314 (S.D.N.Y. 1917); Globe-Wernicke Co. v. 
Brown & Besly, 121 Fed. 90 (7th Cir. 1902). 

*Swanson Mfg. Co. v. Feinberg-Henry Mfg. Co., 147 F.2d 500 (2d Cir. 1945). 

* Upjohn Co. v. Schwartz, 246 F.2d 254 (2d Cir. 1957); Dixi-Cola Laboratories, 
Inc. v. Coca-Cola Co., 117 F.2d 352 (4th Cir. 1941). 
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require clear marking of the imitation to denote its actual source. 
The doctrine is limited in its application, however, through the 
distinction between functional and nonfunctional features. ‘Thus, 
a court will grant relief on the basis of secondary meaning only for 
the imitation of those features which it considers to be nonfunc- 
tional. When it can be shown that the features are functional, free 
imitation is again the general rule.® 

The measure of the originator’s rights will necessarily depend 
upon the definition given to functional features. The older cases 
usually defined the term as “features which pertain to the article,”*° 
or which were necessary for proper functioning of the article. Mod- 
ern cases hav. not limited the definition to this utilitarian sense, 
but have broadened the concept to include almost any feature which 
may induce purchase of the article, including design or ornamenta- 
tion. The designer is caught on the horns of a dilemma under the 
present broad definition of functional features: the same commer- 
cial success which would be necessary to develop secondary meaning 
so as to give him some limited protection may also lead a court to 
classify the design as functional and thus permit free imitation. 

The nature of the article itself will largely determine what is or 
is not a functional feature. In James Heddon’s Sons v. Millsite 
Steel & Wire Works, Inc.,12 where defendant's imitation of a fishing 
lure originally designed by plaintiff was held not to constitute unfair 
competition, the court stated: 


When specifically applied to the manufacture of artificial fish- 
ing bait, shape, size and color may be altogether functional.“ 





* Ha Potteries, Inc. v. Gilner Potteries, 123 F. Supp. 261 (S.D. Cal. 1954); 
Ross-Whitney Corp. v. Smith Kline & French Laboratories, 207 F.2d 190 (9th 
Cir. 1953); Virginia Art Goods Studios, Inc. v. Goldberg & Seltzer, Inc., 76 F.2d 
122 (2d Cir. 1935); Rymer v. Anchor Stove & Range Co., 70 F.2d 386 (6th Cir. 
1934). A group of early cases held that it was not necessary to establish secondary 
meaning to prevent imitation of nonfunctional features, but the rule has not 
been followed by the later cases. See Rushmore v. Manhattan Screw & Stampin 
Works, 163 Fed. 939 (2d Cir. 1908); Yale & Towne Mfg. Co. v. Alder, 154 Fed. 3 
(2d Cir. 1907); Rushmore v. Badger Brass Mfg. Co., 198 Fed. 379 (2d Cir. 1912). 

* Steem-Electric Corp. v. Herzfeld-Phillipson Co., 118 F.2d 122 (7th Cir. 1940); 
Electric Auto-Lite Co. v. P. & D. Mfg. Co., 78 F.2d 700 (2d Cir. 1935); Le Mur Co. 
v. W. G. Shelton Co. 32 F.2d 79 (8th Cir 1929); Maytag Co. v. Meadows Mfg. Co., 
35 F.2d 403 (7th Cir. 1929); Pope Automatic Merchandising Co. v. McCrum- 
Howell Co., 191 Fed. 979 (7th Cir. 1911); Marvel Co. v. Pearl, 133 Fed. 160 (2d 
Cir. 1904). 

*” Globe-Wernicke Co. v. Fred Macey Co., 119 Fed. 696, 704 (6th Cir. ae, 

C. Penney Co. v. H. D. Lee Mercantile Co, 120 F.2d 949 (8th Cir. 1941) 
is illustrative of this meaning of functional features. 


2 128 F.2d 6 (6th Cir. 1942). 
4 Id. at 13. Query: Is functional defined here in relation to the hopeful fisher- 


man or the reluctant fish? 
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For comparison, in Haeger Potteries, Inc. v. Gilner Potteries, 
where defendant’s imitation of plaintiff's original ash tray design 
was held unfair competition, the court said: 


The “natural, proper or characteristic” action of an ash tray is 

to hold ashes. Its shape or form, so long as not substantially 

affecting utility for holding ashes, is clearly not functional. 
These illustrations serve to point out the relative lack of certainty 
to the scope of the term functional features. 

In considering design protection under the secondary meaning 
doctrine, the common law is in effect assigning to design elements 
the same function of trademarks, namely, source identification. The 
method of acquiring rights in the design and the standard used to 
test for imitation are both adopted from trademark law pertaining 
to generic, geographic or descriptive words which are not ordinarily 
subject to exclusive appropriation as trademarks. Thus the design 
is protected only upon the basis of its functioning to identify a 
particular manufacturer.’ 


Design Patents 


The design patent statute’’ represents the most ambitious statu- 
tory attempt to grant legal protection to the design of commercial 
products. The statute permits the grant of a patent for “an article 
of manufacture,”'* although the courts impose the additional re- 
quirement that the article be visible in normal use and not hidden 
or obscure.*® But the appearance of almost any utilitarian article 
may be protected by a design patent, e.g., a toy, pipe, dress, jewelry, 
fountain pen, and even a concrete mixer.?° 

In order to qualify for a design patent the design must meet 





* 123 F. Supp. 261 (S.D. Cal. 1954). 

* Id. at 271. 

% The foregoing discussion was based upon federal cases. Since the decision 
in Erie R.R. v. Tompkins, 304 U.S. 64 (1938), the federal courts have recognized 
that the law to be — in this area is state tort law. However, there are no 
substantial variations between the state decisions and the federal precedents cited, 
and most of the doctrinal development was in the federal court decisions. The 
application of state law in this area could raise some interesting conflicts of laws 
problems, but none of the modern cases have raised this point. 

735 U.S.C. § 171 (1952). The substantive scope of the present statute is the 
same as that of the prior statute, Rev. Stat. § 4929, 35 U.S.C. § 73 (1946 ed.). 
For an excellent statutory history up to the present codification see Hudson, A 
Brief History of the Development of Design Patent Protection in the United 
States, 30 J. Par. Orr. Soc’y 380 (1948). 

#8 35 U.S.C. § 171 (1952). 

* Application of Cornwall, 230 F.2d 457 (C.C.P.A. 1956); Application of Stevens, 
173 F.2d 1015 (C.C.P.A. 1949); Williams Calk Co. v. Kemmerer, 145 Fed. 928 (3d 
Cir. 1906). 

»In SR 37 F.2d 421 (C.C.P.A. 1930). 
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four requirements: (1) novelty, (2) originality, (3) be ornamental, 
and (4) display invention.** The first three present slight obstacles 
to obtaining a valid design patent. Novelty requires that there be 
sufficient difference for the average observer, considering the design 
a3 a whole, to note that the design is new and not merely a modifi- 
cation of an existing design.?* The use of standard forms known to 
everyone,”* or forms used on similar items,?* or a change of color,?* 
is not sufficient to constitute a novelty. Originality, at the least, 
requires that the design elements sought to be patented be created 
by the patentee,”* which will be negatived by a showing that they 
duplicate features used previously on similar articles*’ or substan- 
tially duplicate prior art.?* It is difficult, however, to perceive any 
substantial distinction between novelty and originality in the design 
patent cases. The issue rarely is whether there is any novelty or 
originality, but rather whether there is enough novelty or originality 
to satisfy the test of invention. 

The requirement that the design be ornamental is, however, a 
relatively distinct concept. One aspect of this is that a purely func- 
tional design configuration which is dictated by the use or function 
of the article is not patentable.*® A design patent is not invalidated 
by the fact that the article performs a mechanical function as long 
as it embodies some form of ornamentation,*° but a mechanical 
advantage cannot be the primary function of the shape.*? There is 
also a qualitative aspect to the ornamentation requirement in that 
the design should exhibit “at least a rudimentary aesthetic ap- 





™ 35 U.S.C. § 171 (1952). 

* Application of Johnson, 175 F.2d 791 (C.C.P.A. 1949); Application of Abrams, 
205 F.2d 292 (C.C.P.A. 1953); Metallic Industries, Inc. v. Brauning, 279 Fed. 856 
(8th Cir. 1922); Kanne & Bessant, Inc. v. Eaglelet Metal Spinning Co., 54 F.2d 131 
(S.D.N.Y. 1931). 

* Knapp v. Will & Brumer Co., 273 Fed. 380 (2d Cir. 1921). 

™* Imperial Glass Co. v. A. H. Heisey & Co., 294 Fed. 267 (6th Cir. 1923). 

* In re Cohn, 80 F.2d 65 (C.C.P.A. 1935). 

*In re Merritt, 35 F.2d 783 (C.C.P.A. 1929); Trojan Textile Corp. v. Crown 
Fabrics Corp., 143 F. Supp 48 (S.D.N.Y. 1956). 

* Dixie-Vortex Co. v. Lilly-Tulip “yf rT 95 F.2d 461 (2d Cir. 1938); Koch 
Mfg. Co. v. Blue Star Auto Stores, 103 F.2d 598 (7th Cir. 1939). 

“[T]he words ‘invented’ and ‘new’ and ‘original’ must be construed together 
in applying the usual rule that there must be an exercise of inventive ge- 
nius ....” S. Dresner & Son, Inc. v. Doppelt, 120 F.2d 50, 51 (7th Cir. 1941). 

*§. Dresner & Son, Inc. v. Doppelt, 120 F.2d 50 (7th Cir. 1941); Applied Arts 
Corp. v. Grand Rapids Metalcraft -_ 67 F.2d 428 (6th Cir. 1933); Smith v. 
Dental Products Co., 140 F.2d 140 (7th Cir. 1944); Hopkins v. Waco Products, 


Inc., 205 F.2d 221 (7th Cir. 1953); Hinchman v. Jim Robbins Co., 113 F. Supp. 302 
(E. D. Mich. 1953). 

*R. E. Dietz Co. v. Burr & Starkweather Co., 243 Fed. 592 (2d Cir. 1917); 
Ashley v. Weeks-Numan Co., 220 Fed. 899 (2d Cir. 1915); Falcon Industries, Inc. 
v. R. S. Herbert Co., 128 F. Supp. 204 (E.D.N.Y. 1955). 

*™ Etter v. Watson, 147 F. Supp. 511 (D.D.C. 1957). 
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peal,’’*? or that the design be “graceful and pleasing.”** The courts 
recognize that this aesthetic aspect of ornamentation is highly sub- 
jective, with few standards.** 

The invention requirement is the most important and difficult 
test for a design patent to meet if it is to succeed in either the Patent 
Office or the courts.*° The statute now applies the same test of 
invention to a design patent as is required of a mechanical patent,*¢ 
which codified the prevailing view prior to the 1952 amendment of 
the patent laws.*7 Thus, it is not sufficient that a proposed design 
be new and original, but it must be patentably new and original in 
the sense that it discloses an advance over the prior art not “obvious 
. » . to a person having ordinary skill in the art... . ”** The diffi- 
culty arises from the fact that this is largely a subjective test with even 
fewer objective guideposts to aid judicial determination than are 
available with mechanical patents. Out of one group of eleven cases 
decided by Courts of Appeal since the 1952 amendment, only two 
opinions set forth any objective standards by which the court deter- 
mined whether the design in question satisfied the test of invention 
(significantly, both decisions upheld the validity of the patent).*® 
In the rest of the cases the issue of invention was determined largely 
on the basis of judicial opinion as to whether the differences between 
the prior art and the patent in suit were “substantial enough to have 





* H. C. White Co. v. Morton E. Converse & Son Co., 20 F.2d 311, 312 (2d Cir. 
1927). The full quotation is of interest: 

“We recognize that in aesthetics there are no standards, and that the design 
need not please such sensibilities as we may personally chance to 
Nevertheless, we must find that the disclosure has at least a rudimentary 
aesthetic appeal, for so we interpret the word, ‘ornamental.’ . . . The plain- 
tiff’s tricycle has neither proportion, ornament, nor style which could in our 
judgment make the remotest appeal to the eye.” 

* Harris & Schafer v. Curtiss Aerocar Co., 69 F.2d 264 (5th Cir. 1934); Sel-O-Rak 
Corp. v. Henry Hanger & Display Fixture Corp., 232 F.2d 176 (5th Cir. 1956); 
Falcon Industries, Inc. v. R. S. Herbert Co., 128 F. Supp. 204 (E.D.N.Y. 1955). 

** See e.g., Cat's Paw Rubber Co. v. Jenco, 87 F. Supp. 662 (D.N.J. 1949); Smith 
v. Dental Products Co., 140 F.2d 140 (7th Cir. 1944). Cf. Franklin Lamp Mfg. 
Co. v. Albe Lamp & Shade Co., 26 F. Supp. 960 (E.D.Pa. 1939). 

% One ten year survey of design patent litigation showed a mortality rate of 
about 80%. Walter, A Ten Year Survey of Design Patent Litigation, 35 J. Pat. 
Orr. Soc’y 389 (1953). Of twelve design patent cases decided by appellate courts 
since 1952, where invention was in issue, nine patents were adjudged invalid for 
lack of invention. 

%* 35 U.S.C. § 171 (1952). 

* See e.g., Connecticut Paper Products, Inc. v. New York Paper Co., 127 F.2d 
423 (4th Cir. 1942); S. Dresner & Son, Inc. v. Doppelt, 120 F.2d 50 (7th Cir. 1941). 

* 35 U.S.C. § 103 (1952). 

* Sel-O-Rak Corp. v. Henry Hanger & Display Fixture Corp., 232 F.2d 176 (5th 
Cir. 1956), involved the imitation of a design by defendant and the failure of 
defendant to arrive at the design after many years effort. In Robert W. Brown 
& Co., v. De Bell, 243 F.2d 200 (9th Cir. 1957) the court relied on the commercial 
success of the patented design and its imitation by the defendant to determine 
invention. 
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required the exercise of the inventive faculty.”*° The design inven- 
tion requirement has been criticized by several courts as “a vague 
and indefinite standard to apply,’’*! “indefinite and subjective,"* 
and “elusive guides by which to test the patentability of a design.”** 
Judge Clark’s remarks in his dissent to the decision in Vacheron & 
Constantin-Le Coultre Watches, Inc. v. Benrus Watch Co. indi- 
cates that it is very difficult for a design patentee to sustain his 
patent: 
[I]t is difficult for things mechanical to meet this test; it is sub- 
stantially more difficult for mere ornamental designs to do 
so ,. . . Doubtless it is because of these quite obvious difficul- 
ties that, to my knowledge, our court has never sustained a 
design patent challenged for lack of novelty. If this patent 
eventually survives, it will indeed mark the case as novel.* 
Few courts consider the type of product involved in relation to 
the degree of inventiveness required to create variations from known 
designs. It would seem appropriate, for example, that often times 
a high degree of artistic skill may be required to produce relatively 
minor variations in the design of many common articles, such as 
furniture or household appliances.“ In General Time Instruments 
Corp. v. United States Time Corp.,** the court held the clock design 
in question invalid for want of invention, saying that it was the 
“talent of the adapter, rather than the art of the inventor.’’** The 
decision seems ironic in view of the fact that the design was executed 
by the well-known industrial designer, Henry Dreyfuss. It would be 
fair to say that in design patents covering common articles, subtle 
variations may well require a high degree of artistic inventiveness, 
although the point is overlooked by most courts in deciding whether 
there is patentable invention. 
Regardless of one’s opinion as to the desirability of patent monop- 





“ Thabet Mfg. Co. v. Kool Vent Metal Awning Corp., 226 F. 2d 207, 212 (6th 
Cir. 1955). 

“ Blisscraft v. Rona Plastic Corp., 123 F. Supp. 552, 554 (S.D.N.Y. 1954). 

“ R. M. Palmer Co. v. Luden’s, Inc., 236 F.2d 496, 499 (3d Cir. 1956). 

* Bu Vibrocrafters, Inc. v. Atkins Industries, Inc., 204 F.2d 311, 313 (7th 
Cir. 1953). 

“ 260 F.2d 637 (2d Cir. 1958). 

“ Id. at 642-3. Novelty is used in its inventive sense in this quotation. 

“ One of the few opinions to discuss this point is Laskowitz v. Marie Designer, 
Inc., 119 F. Supp. 541, 549 (S.D. Cal. 1954), which upheld the validity of a design 
patent for a contour chair: 

“Chairs have existed for centuries and men of inventive ability have been at 
= pains to adopt means for fitting the human body in re into them. 
f necessity, therefore, the scope of invention, especially if we deal with 


—_. is narrow.” 
“ 165 F.2d 853 (2d Cir. 1948). 
* Id. at 854. 
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olies it seems abundantly clear that the invention requirement in 
design patent law is an almost insurmountable barrier for the design 
patentee, especially with respect to the more common commercial 
article. The standard is highly subjective and offers almost no guide- 
posts for lawyer, client, or court. Because some form of invention 
is a constitutional requirement for patent protection,*® one may well 
doubt the efficacy of statutory design protection predicated upon a 
finding of invention. 


Copyrights 


The Copyright Act®® is a second possible source of statutory design 
protection, the nature of the product being largely determinative 
of the copyrightability of its design. The statute enumerates the 
subjects of copyright, "! of which the so-called “works of art” classi- 
fication®? is the most important for the purposes of this Comment. 
The leading case on the scope of this class is Mazer v. Stein,5* 
wherein the Supreme Court held that a statuette may be copy- 
righted as a “work of art” notwithstanding the fact that its intended 
use was as a lamp base. Thus, certain designs may be copyrighted 
even though the article itself is primarily utilitarian. Since the deci- 
sion in Mazer v. Stein, the following items have been held copy- 
rightable by the courts: a doll’s head,** costume jewelry,®> a neck- 
lace,®* and a fabric pattern design.*’ In addition, the administrative 
interpretation of the term, “works of art,” has been somewhat 
broadened since the Mazer decision.** 

For comparison, a star-shaped photograph bearing a phonograph 
record was held not copyrightable as a work of art in Bailie v. 
Fisher. In a second case, the district court and the Copyright Office 


“USS. Const. art I, § 8: 
“The Seen shall have power 





To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writings 
and discoveries.” 
[Emphasis added.] 
"17 USC. §§ 1-207 (1952) as amended. 
317 USC. § 5 (1952). 
"17 USC. > @ (1952). 
™ 347 U.S. 201 (1954). 
™* Rushton v. Vitale, 218 F.2d 434 (2d Cir. 1955). 
* Boucher v. Du Boyes, Inc., 253 F.2d 948 (2d Cir. 1958). 
® Trifari, Krussman & Fishel, Inc. v. Charel Co., 134 F. Supp. 551 (S.D.N.Y. 
1955). 
as Pens Pan Fabrics, Inc. v. Brenda Fabrics, Inc., 169 F. Su ube. 142 (S.D.N.Y. 
1959). For 1929) earlier case contra see Kemp & Beatley, Inc. v. Hirsch, 34 F.2d 291 
D.N.Y 
© 37 CF. ne 202.10 (Supp. 1958). 
258 F.2d 4 De. Cir. 1958). 
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held that the design of a watch case was not copyrightable as a work 
of art. But on appeal the Court of Appeals decided the copyright 
issue on a different point, and did not reach the subject matter 
point.°° The dissent by Judge Frank, however, would have held 
the design copyrightable in view of the Mazer decision. 

The difficulty of seeking copyright protection for commercial 
articles lies in the imprecise boundaries of the meaning of the term 
“works of art.”® It is difficult to ascertain the type of article which 
will qualify as a “work of art.”*? From the point of view of protect- 
ing a designer it would certainly be desirable to secure copyright 
protection for his work if at all possible.®* It is suggested, however, 
that the term “work of art” has sufficient historical meaning to 
exclude the usual type of commercial article. The Mazer case itself, 
even though it broadened the scope of copyright protection, in- 
volved the use of a statuette as a lamp base. With this in mind it 
would seem fair to assume that only those commercial articies which 
involve the application of the traditional art forms, such as painting 
or sculpture, would qualify for copyright protection. The adapta- 
tion of a statue to a utilitarian function, or the use of an artistic 
painting as a fabric design, or a cartoon caricature used as a toy, 
would seem to be the type of work subject to copyright protection. 
It is difficult to imagine the design of a can opener, or suitcase, or 
an electrical instrument case as being a “work of art.’’ While it may 
be true that there is an area within which the design of commercial 
products may be protected by copyright, it is suggested that the vast 
majority of commercial products are not subject to such protection. 

There is nevertheless a certain overlap as to subject matter be- 
tween design patents and copyrights.** The Mazer case ruled that 
patentability will not bar a copyright if the article meets the copy- 
right requirements.®* The issue as to whether the same design may 





© Vacheron & Constantin-LeCoultre Watches, Inc. v. Benrus Watch Co., 260 
F.2d 637 (2d Cir. 1958). For the district court decision in the same case see 155 
F. Supp. 932 (S.D.N.Y. 1957). 

“ The constitutional basis for the Copyright Act is the grant of authority to 
Con to secure to “authors... the exclusive right to their respective 
writings . . . .” U.S. Const. art I, § 8. Whether a “work of art” is a writing in 
a constitutional sense has never been decided by the Supreme Court. The dis- 
senting opinion to the Mazer case would have returned the case for reargument 
on this point, which the majority held was not timely raised in the case. 

© For a collection of cases ~~. YM SE erry of a wide assortment 
of articles as works of art, see Annot., 98 L. Ed. 644 (1954). 


* A copyright requires only originality, not invention, and gives a much longer 
term of protection than a design patent. But the design patent protects against 
inde t infringement whereas the copyright protects only against copying. 

“The most extensive treatment of this subject is Pogue, Borderland—Where 
Copyright and Design Patent Meet, 52 Micu. L, Rev. 33 (1953). 

Mazer v. Stein, 347 U.S. 201 (1954). 
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be both copyrighted and patented, however, has never been deter- 
mind and was not passed upon in the Mazer case. In dictum, several 
cases take the position that a designer must elect between a copy- 
right or a design patent, but he may not have both forms of pro- 
tection.** The nearest to a direct holding on the point is In re 
Blood,*’ where the court upheld the Patent Office’s refusal to issue 
a design patent on a label which had been previously registered 
under the Copyright Act. Copyright protection has also been re- 
fused for the design of a device which had been disclosed in draw- 
ings that were part of a mechanical patent.** However, none of the 
cases involved a suit for infringement of both a design patent and a 
copyright on the same article. 

In Vacheron & Constantin-Le Coultre Watches, Inc. v. Benrus 
Watch Co.,® the plaintiff did bring suit on both counts for copying 
of his watch case design. The court did not reach the issue, for it 
ruled that an action for copyright infringement could not be main- 
tained where the Copyright Office had refused to register the design, 
although the plaintiff had complied with the requirements necessary 
for a valid copyright. The design patent count was remanded to the 
district court, which had initially entered summary judgment in 
favor of the plaintiff. 

The Copyright Office has taken the position that it will not 
register a copyright claim after a design patent has been issued on a 
work of art.”° While it is conceivable that an article may be eligible 
for either a design patent or a copyright, the trend of judicial and 
administrative opinion would appear to disfavor such double pro- 
tection for the same design even though there is no express statutory 
prohibition. The longer term of copyright protection would have 
the effect of extending the term of the design patent. Conversely, 
the design patent against one who produces the same design inde- 
pendently would have the effect of extending the copyright protec- 
tion which prohibits only actual copying of the copyrighted design. 
These factors would probably carry great weight in a court decision 
on the coexistence of design patent and copyright protection in the 
same design. 


® William A. Meier Glass Co. v. Anchor Hocking Glass Corp., 95 Il. Supp. 264 
(W.D. Pa. 1951); Jones Bros. Co. v. Underkoffler, 16 F. Supp. 729 (M.D.Pa. 1936); 
Louis De Jonge & Co. v. Breuker & Kessler Co., 182 Fed. 150 (E.D.Pa. 1910). 

23 F.2d 772 (D.C. Cir. 1927). 

* Korzybski v. Underwood & Underwood, Inc., 36 F.2d 727 (2d Cir. 1929). 

* 260 F.2d 637 (2d Cir. 1958). 

% 37 C.F.R. § 202.10 (b) (Supp. 1958). 

™ Copyright protection runs for 28 years with a right to renewal for a second 
28 year term. 17 U.S.C. § 24 (1952). Design patents run for 3%, 7 or 14 years 
depending on the fee paid by the patentee. 35 U.S.C. § 173 (1952). 
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The Lanham Trade Mark Act 


A third possible source of statutory design protection, the Lan- 
ham Trade Mark Act,”? should be briefly mentioned at this point. 
The Act permits registration on the Supplemental Register of a 
“configuration” of goods which is capable of distinguishing the 
applicant’s goods or services and which has been in use for at least 
one year.”* The Patent Office has construed this Act as referring to 
only a particular part or feature of a design and not to the entire 
design.’* This construction was approved by a district court.”* The 
only appellate decision involving this statute did not rule on the 
Patent Office interpretation of “configuration of goods,” but instead 
denied registration of a potentiometer case design on the ground 
that it was incapable of distinguishing the applicant’s goods.*¢ 

Trademark design protection, particularly if the restrictive admin- 
istrative construction of the statute is adopted, does not offer too 
much hope for the commercial designer. The atomistic scope of the 
Act would not give protection for an entire design. Further, it 
would probably take a highly distinctive design feature to qualify 
as a trademark. The long term nature of trademark protection 
would probably influence courts to adopt a high set of standards 
before a design could receive such protection. The Act probably 
was not intended to be an important source of statutory design 
rights and is probably incapable of protecting any except the most 
unusual design elements. 


PROPOSED FEDERAL DESIGN PROTECTION LEGISLATION 


During the period of 1914 to J959, forty-eight bills were intro- 
duced in Congress which were aimed at granting a greater measure 
of protection to industrial designs. An excellent publication of the 
Copyright Office contains, in part, summaries of each of these bills 
and the action taken thereon.”’ Most important for the purposes 
of this Comment is the latest design protection bill introduced in 
the latest session of Congress, S. 2075.8 Because S. 2075 is similar 





60 Stat. 427 (1946); 15 U.S.C. §§ 1051-1127 (1952). 

* 60 Stat. 435 (1946), 15 U.S.C. § 1091 (1952). 

* See e.g., Ex parte Mars Signal-Light Co., 85 U.S.P.Q. 173 (1950). 

*® Alan Wood Steel Co. v. Watson, 150 F. Supp. 861 (D.D.C. 1957). 

" Application of Bourns, 252 F.2d 582 (C.C.P.A. 1958). The applicant was also 
unsuccessful in obtaining a design ko. on the same case, on grounds of non- 
invention, 252 F.2d 579 fc. C.P.A. 1 

™ Copyright Office, Bibliogra ography on "Design Protection 44-71 (1955, Supp. 1959). 
This book together with the 1955 Bibliography constitute an invaluable source 


for reference material in the = protection area. 
§. 2075, 86th Cong., Ist Sess. (May 28, 1959). 
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in many respects to a design protection bill introduced in the pre- 
ceding session of Congress, H.R. 8873,"° the two bills will be dis- 
cussed together and their major differences pointed out. 

S. 2075 would grant protection to the author of “an original 
ornamental design,” which is defined as “those original elements of 
a useful article that are intended to give the article an ornamental 
appearance.”’*° A “useful” article is further defined as “an article 
normally having an intrinsic function other than merely to portray 
its own appearance or to convey information.”*! A “lawful revision, 
adaptation, or rearrangement” of subject matter protected by the 
act, the Copyright or Patent laws, or subject matter in the public 
domain would also be eligible for protection under the act.*? 

Three classes of designs would be excepted from protection: 
commonly known or staple shapes which have been in general use 
over periods of time; designs that are in the public domain, although 
a proviso would apparently exclude designs similar to subject matter 
in the public domain but not actually copied therefrom from this 
exception; and, designs dictated solely by the function of the 
article.** 

Protection under the bill would commence when “an article 
embodying the design” was “made known” by being publicly ex- 
hibited, distributed or offered for sale, or by being sold, when 
marked with the specified notice, and provided registration of the 
design is sought within six months after the design was “made 
known.”** The manner of commencing protection under S. 2075 
is thus quite different than that of H.R. 8873 which, in addition to 
the foregoi:ig method, would also have allowed protection to com- 
mence when a mock-up, model, or picture of the design was “made 
known” and would have permitted the mere filing of an application 
for registration to commence the protection.** In this requirement 
of publication of an article embodying the design, S. 2075 is a sub- 
stantial restriction of the former bill. 

A second and very important difference between S. 2075 and H.R. 
8873 is that while the latter bill would have given very little discre- 
tion to the administrator over the issuance of registration,®* S. 2075 





* H.R. 8873, 85th ae Ist Sess. (July 23, 1957). 

® S. 2075, supra note 78, § 1 (b) (1). 

Id. § 1 (b) (2). 

Id. § 3. 

"Id. § 2. H.R. 8873, supra note 79, § 2, would have excepted only those de- 
signs in the public domain. 

*§. 2075, supra note 78, fs 4, 6, 9. 

* H.R. 8873, supra note 79, § 4. 

Id. § 13. 








664 WISCONSIN LAW REVIEW [Vol. 1959 


grants the administrator broad powers for rejection or issuance of 
applications for registration of designs. Under S. 2075, when an 
application for registration is filed, the administrator is to determine 
“whether, on its face, the application relates to a design subject to 
protection under this Act.”** Should the administrator refuse regis- 
tration the applicant may request reconsideration within three 
months of such rejection, but there is no provision for court review 
of the administrator's refusal to register. In effect, therefore, the 
administrator is made the final authority for the interpretation of 
the act as to the scope of subject matter protection. Thus, the ad- 
ministrator would only determine whether a design is staple or 
commonly known, or in the public domain, or solely functional. 
Although courts may order cancellation of a design registration in 
“any action” involving a registered design,®* they are not given 
power to order issuance of a registration. 

S. 2075 contains a third provision not included in H.R. 8873, 
namely, that after the administrator has determined that the appli- 
cant’s design is subject to the protection of the act he is to publish 
a notice of intention to register together with a picture of the design. 
Within thirty days of such publication any person may file an objec- 
tion to the registration of the design on grounds “that the design is 
staple or commonly known,” after which the administrator is to 
decide the issue or registrability again.*® Here again, there is no 
review of the administrator's decision. 

The term of protection under S. 2075 is limited to a single five 
year term®® as compared to an initial term of five years coupled with 
the right to renew for a second five year term which was contained 
in H.R. 8873. 

Infringement of a design protected under the bill is limited to 
copying a protected design without the consent of the owner,*? 
which is the type of protection afforded by the Copyright laws as 
distinguished from protection under the Patent laws. Thus, there 
would be no liability for the independent production of a protected 
design. H.R. 8873 would apparently have had a broader protection 
in that a design “which copies or imitates the protected design, made 
without the consent of the proprietor” (Emphasis added.)** would 
be an infringement. It is suggested that this phraseology does not 


§. 2075, supra note 78, § 12 (a). 





* Id. § 23. 

* Id. § 12(c). 

™ Id. § 5 (a). 

" H.R. 8873, supra note 79, § 5 (a). 


*S. 2075, supra note bint | 8 (d). 
* H.R. 8873, supra note 79, § 


9 (d). 
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unequivocally permit a design similar to a protected design but 
arrived at independently, as S. 2075 does. In general, liability would 
be incurred under either bill for making, having made, or importing 
for sale or trade any infringing article with knowledge of the pro- 
tected design, and recovery therefor would be by civil action with 
both money damages and injunctive relief provided. 

With respect to design patents, both S. 2075 and H.R. 8873 pro- 
vide for termination of protection under the respective bills should 
a design patent issue for the protected design,®® thus giving the 
designer an election of one or the other modes of protection but not 
both. Both bills would also amend the Copyright law to specifically 
exclude the ornamental design of the useful articles from copyright 
protection.** These provisions would thus overrule the Mazer v. 
Stein decision, discussed above. 


CONCLUSION 


The foregoing survey illustrates the difficulty of securing legal 
protection for the design of commercial or utilitarian articles. The 
design patent statute seems functionally unable to accomplish its 
purpose of protecting commercial design. The Copyright Act, even 
in view of Mazer v. Stein, has subject matter limitations which pre- 
clude protection for the majority of useful articles. Common law 
doctrine is sufficiently rigid that further extension of its scope of 
protection is unlikely. With renewed interest in securing a greater 
measure of design protection, one may properly inquire into some 
of the basic considerations which may serve to guide future action. 

Fundamental to any legislative change in design protection should 
be an examination into the contributions which a commercial de- 
signer can make, both economic and aesthetic. The law generally 
regards design as a form of “‘stuck-on” ornamentation rather than 
an integral element of the article itself, whereas designers have a 
much loftier view of their efforts.** There are at least four factors 
which should be considered in assessing the worth of commercial 
design: 

(1) To what extent can a designer help put out a better product? 
The effects of design as related to increased usefulness, ease of main- 
tenance, and operational safety should be investigated. 

(2) To what extent can commercial design contribute to a more 


*S. 2075, supra note 78, §§ 8, 21, 22; H.R. 8873, supra note 79, $§ 9, 22, 23. 
S$. 2075, supra note 78, § 28 (b); H.R. 8873, supra note 79, § 29 (b). 
*S. 2075, supra note 78, § 32; H.R. 8873, supra note 79, § 33. 
*" See e.g., Dreyfuss, The Industrial Designer and the Businessman, Harv. Bus. 
Rev., Nov. 1950, p. 77. See also Bowen, Design Patents and Modern Industrial 
Designs, 37 J. Pat. Orr. Soc’y 744 (1955). 
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efficient use of materials and labor? An examination of commercial 
design literature indicates that there may be considerable economic 
benefit possible from an increased use of industrial design. 

(3) What is the aesthetic contribution of product design? At 
the minimum, the artistic efforts of commercial designers should be 
compared with other protected creative skills which receive greater 
legal protection. 

(4) How effective is product design as a stimulus of consumer 
demand? Commercial design probably has a significant effect on 
demand and sales, which certainly should be considered in propos- 
ing legislative change. 

Secondly, assuming that commercial design may be found to yield 
substantial benefits, inquiry should be directed to the extent to 
which legal protection of design efforts is necessary in order to maxi- 
mize the expected benefits. Perhaps competitive market forces are 
a sufficient stimulus to insure that these benefits may be realized. 
On the other hand, the added inducement of legal protection may 
be necessary, or more effective, to achieve this end. A corollary to 
this point is a reassessment of the role of product imitation in the 
functioning of our competitive economy. Whether the common law 
policy of free imitation is competitively necessary in the light of 
present day conditions is at least doubtful, and some form of limited 
exclusive rights in a design does not, on the surface, appear harmful. 

Last, but by no means least, consideration must be given to the 
type of legal structure, if any, a systematic policy for protection of 
industrial design would require. Some form of quickly available, 
registration type design statute is much preferable to an invention 
type statute in this area. The uncertainty of the constitutional scope 
of copyright power indicates that Congressional commerce clause 
power may have to be relied upon to enact new and effective design 
legislation. In addition, the desirability of a single unified design 
statute ought to be weighed against the existing array of conflicting 
statutes with their attendant overlap and confusion. 

It is suggested that we do not have a comprehensive and effective 
statutory policy of protecting industrial design at the present time. 
With the introduction of S. 2075, it would seem that a systematic 
analysis of the legal and economic aspects of industrial design pro- 
tection is in order. Whether or not a change is warranted, and if so, 
what kind it should be, can only be determined by basic inquiry such 
as that suggested above. 


Donatp G. CASsER 














Notes 


HIGHWAY CONDEMNATION—COMPENSATION FOR LIM- 
ITED HIGHWAY ACCESS AND DIVERSION OF TRAFFIC— 
Both federal and state constitutions require just compensation for 
the taking of private property for public use. The measure of 
compensation to be awarded the owner is the price which would 
be agreed upon at a voluntary sale between an owner willing to 
sell and a purchaser willing to buy; in other words, the test is the 
fair market value of the land.? Damage inflicted upon private 
property through the exercise of the state’s police power, however, 
is noncompensable.* 

In Carazalla v. State,s the Wisconsin Supreme Court dealt with 
this problem of compensation. The Carazallas owned a farm near 
Wausau, Wisconsin, on U.S. Highway 51. The land which abutted 
the road was of potential commercial value since several commer- 
cial enterprises had already developed nearby on the highway. 
When Highway 51 was relocated parallel to the original site the 
Carazalla farm was cut into three noncontiguous parcels. Experts 
testified that the diversion of traffic caused by this relocation would 
diminish the commercial value of the land on the old highway. 
When the new highway was declared a limited access highway,° 
commercial development was prohibited thereon, and the com- 
mercial value of the Carazalla land was thereby entirely destroyed. 
The circuit court appointed commissioners to determine the dam- 
ages to the landowners,* but the Carazallas were dissatisfied with 
the award and appealed.’ 

The state’s request for instruction that the jury disregard the 
loss in commercial value in their computation of damages was 





1U.S. Const. amend. V; Wis. Const. art. 1, § 13. 

? Roberts v. New York, 295 U.S. 264 (1935). 

* Mugler v Kansas, 123 U.S. 623, 668 (1887); State ex rel. Carter v. Harper, 

182 Wis. 148, 153, 196 N.W. 451, 453 (1923). 

*269 Wis. 593, 70 N.W.2d 208, 71 N.W.2d 276 (1955). 

5 Also called “controlled-access.” It is defined in Wis. Stat. § 84.25 (2) (1957) as: 
“a highway on which the traffic is such that the highway commission has 
found, determined and declared it to be necessary, in the interest of the 
public safety, convenience and the general welfare to prohibit entrance upon 
and departure from the highway or street except at places specially desig- 
nated and pr.»\ided for such purposes, and to exercise special controls over 
traffic on such highway or street.” 

* Pursuant to Wis. Stat. §§ 32.08, .10 (1953). 

* Pursuant to Wis. Stat. § 32.11 (1953). 
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denied. The jury’s assessment of damages was computed by ascer- 
taining the difference between the fair market value immediately 
before, and immediately after, the taking. Afhrming on appeal, 
the supreme court stated that where there is a partial taking for 
highway purposes the measure of damages is the “difference between 
the value of the whole property before the taking and the value of 
that which remains after the taking.”* Any damages to the remain- 
ing land, which result from the use to which the parcel taken is to 
be devoted, are proper items to be included in determining the 
value of the owner’s remaining land.° 

The court relied on section 32.10 (1)!° and Nowaczyk v. Marathon 
County; in Nowaczyk the court had construed the statute as mean- 
ing that both special and general benefits’? derived from the im- 
provement should be subtracted from the damages sustained through 
condemnation for highway and street purposes.** In Carazalla the 
court quoted from the trial court’s opinion as follows: “If such 
benefits are to be considered in fixing the value of the property 
after the taking, then, in all fairness, it seems that the damages 
sustained by the owner because of the relocation of the highway 





* Carazalla v. State, 269 Wis. 593, 599, 70 N.W.2d 208, 211 (1955). 

* Id. at 598, 70 N.W.2d at 211. 

* Wis, Stat. § 32.10(1) (1953) read in part: 

“(1) In fixing the compensation, except in the case of streets or highways, 
they shall not make any deduction because of any benefit which the parties 
may derive from the construction of the improvement for which the property 
is taken, but special benefits to land adjoining the lands so taken may be 
pa me in deduction of any damages sustained by the owner to such adjoin- 
ing land. 

(2) In the case of streets or highways, damages and benefits shall be assessed 
as to each parcel of land proposed to be taken, and the excess of benefits 
over damages or damages over benefits shall be stated. Benefits or damages 
may be assessed or allowed against the lands which said commissioners may 
deem benefited or damaged by the pro improvement, and the amount 
of such benefits or damages shall be determined by said commissioners in 
the manner herein provided.” 

205 Wis. 536, 238 N.W. 383 (1931); cited in Carazalla v. State, 269 Wis. 593, 
599-600, 70 N.W.2d 208, 211-12 (1955). 

General benefits are said to accrue to the general public, whereas special 
benefits result specially to the land. As an example of general benefits Justice 
Currie used the following illustration: 

“[L]et us assume A and B are adjoining rural landowners, whose lands are 
not ted within the limits of a village or city, and a new improved high- 
way is constructed so as to bisect A’s premises, resulting in a partial taking 
thereof. There is no partial taking of B’s premises, but the same do abut on 
the new highway. In determining A’s damages for the partial taking there 
is to be offset against the same any benefits resulting to the remaining por- 
tion of his land as the result of the construction of the new improved high- 
way to which his remaining land has access. On the other hand, such bene- 
fits are not assessable against the land of B because they are of the type 
referred to in the age a as accruing to the general public.” 
Carazalla v. State, 269 Wis. 59 , 70 N.W.2d 208, 212 (1955). 


* Nowaczyk v. Marathon County, 205 Wis. 536, 539, 238 N.W. 383, 384 (1931). 
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upon his property should also be taken into consideration.”** Thus, 
since diversion of traffic is an item of general damage just as traffic 
is a general benefit, such damage is compensable when there is a 
concurrent partial taking. However, the court emphasized that 
there is no compensation when there is diversion alone. “ ‘It is 
immaterial that such damages might not be recoverable by mere 
adjacent owners, no part of whose land is taken.’ ”’? 

On rehearing, the court reversed its earlier decision. The change 
of position was based upon acceptance of the proposition that 
making the relocated highway controlled access was an exercise of 
the state’s police power. Justice Currie pointed out “that any 
damages to the remaining lands due to the exercise by the state of 
its police power in making the relocated highway a controlled-access 
highway are not recoverable.’’¢ 


Diversion of Traffic 


The second Carazalla opinion did not answer the question of 
whether loss as a result of diversion of traffic would be compensable. 
It seems clear that when there is such diversion, but no concurrent 
partial taking, no damages will be adjudged for loss in commercial 
value.*7 However, where the diversion is accompanied by a partial 
taking the answer remained unclear. 

Justice Currie stated: 


If relocated U.S. Highway 51 had not been designated as a 
controlled-access highway, but instead that part thereof located 
upon the parcel taken from the plaintiffs had been constructed 
on such a high embankment as to make it impracticable for 
passing traffic to reach plaintiff's remaining abutting lands 

m such highway, the rule announced in our former opinion 
would be applicable.” 


This dictum may mean that change of grade damages are com- 
pensable when accompanied by a partial taking. It might also be 
intended to show that damages caused by traffic diversion with a 
partial taking are compensable. If the former was intended, the 





* Carazalla v. State, 269 Wis. 593, 600-01, 70 N.W.2d 208, 212 (1955). 

“Id. at 601, 70 N.W.2d at 212 quoting 18 Am. Jur. Eminent Domain § 265 
(1938). 

% Id. at 608c, 71 N.W.2d at 278. 

* Agnew v. Hotchkiss, 189 Wis. 1, 206 N.W. 849 (1926). In Highway Comm'n 
v. Burk, 200 Ore. 211, 230, 265 P.2d 783, 792 (1954), the court said: 

“In general, the regulation of — way traflic is within the police power. 

This includes . . . changes in the highway system resulting in the reduction 

or increase of the ln a of traffic on the highway fronting the property of 

an owner.” 
* Carazalla v. State, 269 Wis. 593, 608c, 71 N.W.2d 276, 278 (1955). 
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statement is in square opposition to a line of Wisconsin cases which 
have held that such damages are noncompensable.*® If the “change 
in grade” language is merely an illustration intended to show 
traffic diversion, then it further confuses an already confused pic- 
ture. The law regarding compensation for traffic diversion has 
remained unclear after the Carazalla decision. 

In 1955 the legislature repealed and re-enacted section 32.10 (1)*° 
to read as follows: 


Special benefits accruing to the property and affecting its 
market value because of the P spare improvement shail be 
‘considered and used as an offset to damages . . Where a 
depreciation in value results from an exercise ‘of the police 
power, even though in conjunction with the taking by eminent 
domain, no compensation shall be paid for such depreciation. 

Since general benefits are no longer used as an offset to damages, 
the court’s reasoning in the first Carazalla opinion that general 
damages should be compensable is no longer applicable. 

Under this new statute the critical question is whether a diversion 
of traffic is an exercise of the police power. This is the question that 
was not decided in Carazalla though it was discussed in both briefs 
submitted on rehearing. However, upon the basis of a prior Wis- 
consin decision** and decisions of other jurisdictions?* it would 
seem that the Wisconsin court would hold that diversion of traffic 
is an exercise of police power. In fact, it might be argued that the 
court has already so held. In Muscoda Bridge Co. v. Grant County,”* 
plaintiff owner of a toll bridge had a small portion of his land 
taken under eminent domain to be used for the construction of a 
public bridge. Such a bridge, of course, ruined the plaintiff's toll 
business, and he maintained that since part of his land was taken 
he should be compensated for the loss due to diversion of traffic 
away from his toll bridge. The court rejected this argument without 
mentioning either police power or the fact that the loss was due 
to the exercise thereof. 





* Tyson v. Milwaukee, 50 Wis. 78, 5 N.W. 914 (1880); Drummond v. Eau Claire, 
85 Wis. 556, 55 N.W. 1028 (1893); McCullough v. Campbellsport, 123 Wis. 334, 
101 N.W. 709 (1904); Zache v. West Bend, 268 Wis. 291, 67 N.W.2d 301 (1954). 
These cases say that change of grade is not compensable in the absence of a 
statute authorizing such compensation. In view of the Carazalla court’s reasoning 
from Wis. STAT. § 32.10(1) (1953) it might be argued that the statute does give 
such statutory authorization. 

»” Wis. Laws 1955 ch. 417. 

™ Agnew v. Hotchkiss, 189 Wis. 1, 206 N.W. 849 (1926). 

* Highway Comm'n v. Burk, 200 Ore. 211, 265 P.2d 783 (1954); Stockton v. 
Marengo, 137 Cal. are ag & " 1929) 467 (1934). 

m Wis. 185, 227 
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Limiting Access 


The Carazalla case is the only Wisconsin decision upon the sub- 
ject of limited access highways. States which employ this type of 
trafic control extensively have developed the area more fully.** 
Certain language in the first Carazalla opinion, however, indicates 
that the court would follow the rules stated in these other jurisdic- 
tions and expressed in several law review articles.*® 

There are three variations in the way the controlled access arises. 
One variation occurs when the state declares a new highway to be 
a controlled access highway. Other jurisdictions have held that the 
landowner is not entitled to compensation even if there is a partial 
taking.2* Since there was no highway prior to construction the 
landowner had no pre-existing right of access; therefore, nothing 
was taken by declaring the new highway limited access. The simi- 
larity between this situation and the facts in Carazalla might cause 
the Wisconsin court to follow this rule, and Justice Currie so 
indicated.?" 

A second variation arises when a land service road** is converted 
into a limited access highway and the taking of the existing right 
of access only serves to make the owner’s access more circuitous. 
Such a situation occurs, for example, where a landowner’s drive- 
way leads directly from his buildings to a highway. When the high- 
way is declared limited access the landowner may have to travel 
several miles to obtain access to the highway; and such access might 
be used in common with all landowners in that area. Most courts 
have held there should be no compensation in such case,?® and the 
Carazalla dicta indicates that Wisconsin might concur in this view.*° 





™* See Annot., 43 A.L.R.2d 1072 (1955). 

* Clarke, The Limited Access Highway, 27 Wasu. L. Rev. 111 (1952); Cun- 
nyngham, The Limited Access Highway From a Lawyer’s Viewpoint, 13 Mo. L. 
Rev. 19 (i948); Note, Freeways and the Rights of Abutting Landowners, 3 STAN. 
L. Rev. 298 (1951). 

* State v. Clevenger, 365 Mo. 970, 291 S.W.2d 57 (1956); Highway Comm’n v. 
Burk, 200 Ore. 211, 265 P.2d 783 (1954). See Annot., 43 A.L.R.2d 1072, 1079 
1955). 
‘ sph tiyn the case of a newly laid out or relocated highway, where no prior right 
of access existed on the part of abutting landowners, such abutting landowners 
are not entitled to compensation.” 269 Wis. at 608b, 77 N.W.2d at 278. 

*A “land service road” is one primarily used for the purpose of enabling 
abutting landowners to have access to the outside world. By contrast, the “traffic 
service” road is designed primarily for the rapid and safe transit of through 


traffic. 

* Annot., 43 A.L.R.2d 1072, 1077 (1955). 

*“[I]f the abutting land owner's access to the highway is merely made more 
circuitous, no compensation should be paid according to the authors of these 
articles, and the majority opinion in People v. Ricciardi (1943), 23 Cal. (2d) 390, 
144 Pac. (2d) 799 to the contrary is severely criticized.” 269 Wis. at 608b, 71 
N.W.2d at 278. 
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A third variation arises when the conversion to a limted access 
highway completely deprives the landowner of any access which he 
previously used, and the courts have held that this constitutes a 
compensable taking.*? Unlike the case of a new highway, an ease- 
ment already in existence is being taken away; and unlike the second 
situation above, nothing is substituted. The landowner is left with 
no access to the highway whatsoever. It will be noted that at this 
point the courts draw the line between a taking and an exercise of 
the police power. In view of the decision on rehearing in Carazalla, 
Wisconsin would probably draw the line here also.*? 

Eart H. Munson, Jr. 





SAFE PLACE STATUTE—GOVERNMENTAL LIABILITY— 
Plaintiff, age 70, was injured in a fall while climbing the main 
entrance steps of the post office in Madison, Wisconsin. Although 
the granite steps were dry and free from wear, no handrailing was 
provided. Since an order of the industrial commission required 
handrailings on all steps of more than three raisers, and since a 
violation of a safety order constitutes a violation of the safe place 
statute,” suit was brought against the United States based upon the 
Wisconsin safe place statute.® 





* State v. Dunclick, Inc., 77 Idaho 45, 286 P.2d 1112 (1955); Rothwell v. Lin- 
zell, 163 Ohio St. 517, 127 N.E.2d 524 (1955). See Annot., 43 A.L.R.2d 1072, 1076 
(1955). See also Duhaime, Limiting Access to Highways, 33 Ore. L. Rev. 16 
(1953); Note, Eminent Domain—Limitations on Compensation for a Partial 
Taking, 30 St. Jouns L. Rev. 102 (1955); Note, Eminent Domain Limited Access 
Highways, 34 N.C. L. Rev. 102 (1955); Note, Eminent Domain: Compensation for 
Partial Taking of Farm Land in Constructing Limited Access Highways, 42 
Minn. L. Rev. 106 (1957). 

=“ T]he authorities cited in these articles hold that where an existing high- 
way is converted into a limited access highway with a complete blocking of all 
access from the land of the abutting owner, there results the taking of pre- 
existing easement of access for which compensation must be made through emi- 
nent domain.” 269 Wis. at 608b, 77 N.W.2d at 278. 

? Wis. ApM. Cope § Ind. 23.5116. This order is discussed in Candell v. Skaar, 

8 Wis.2d 544, 550-51, 89 N.W.2d 274, 277-78 (1958). It is interesting to note 
that the Madison post office has subsequently erected handrailings on the front 
steps. 
Wis. Strat. § 101.06 (1957). The rule is stated in the recent case of Paluch 
v. Baldwin Plywood & Veneer Co., 1 Wis.2d 427, 434, 85 N.W.2d 373, 377-78 (1957). 
Accord: Wannmacher v. Boldhauf Corp., 262 Wis. 523, 55 N.W.2d 895 (1952); 
Watterman v. Heineman Bros. Co., 229 Wis. 209, 282 N.W. 29 (1938); Bunce v. 
Grand & Sixth Building, Inc., 206 Wis. 100, 238 N.W. 867 (1931). Conversely, 
where the order is complied with there is no liability under the safe place statute. 
Bent v. Jonet, 213 Wis. 635, 645, 252 N.W. 290, 293 (1934). Of course, the absence 
of an industrial commission order does not preclude liability under the statute. 
Zeininger v. Preble, 173 Wis. 243, 246, 180 N.W. 844, 845 (1921). Even where an 
order is applicable the owner may nevertheless be guilty of a violation of the 
statute alone. Burling v. Schroeder Hotel Co., 235 Wis. 403, 409-10, 291 N.W. 
810, 813 (1940). 

* Williams v. United States, 145 F.Supp. 4 (W.D. Wis. 1956). 
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The federal district court, finding against the plaintiff, concluded: 
(1) that the safe place statute did not apply because when the State 
of Wisconsin ceded the land for a post office to the federal govern- 
ment, it also surrendered its right to control and to exercise its 
authority over such lands; (2) that while the United States had 
waived its sovereign immunity to a certain extent under the Federal 
Tort Claims Act,* it had expressly reserved its immunity as to dis- 
cretionary functions,’ and the decision not to provide a handrailing 
was a discretionary function; and (3) that, because the safe place 
statute did not apply, governmental liability was thus to be deter- 
mined solely by common law standards, and upon this basis the 
United States was free of negligence. 

The Seventh Circuit Court of Appeals, in American Exchange 
Bank v. United States,® reversed the lower court’s decision. By 
application of the safe place statute, the state had not exercised 
authority over the ceded lands but had merely established a standard 
of care, which replaced the common law standard and which was 
voluntarily accepted by the United States under the Federal Tort 
Claims Act. The court also concluded that the decision not to erect 
a handrail was operational in nature and not a “discretionary func- 
tion” within the meaning of the Federal Tort Claims Act.’ Finally, 
the court found that the post office was a “place of employment” 
within the meaning of the safe place statute and concluded that 
the government was liable inasmuch as it had violated an order of 
the industrial commission. 

In this decision the court presented two innovations of interest: 
(1) the United States Government, just as a private individual, was 
declared subject to the standard of care imposed by the Wisconsin 
safe place statute; and (2) a post office was found to be a place of 
employment within the meaning of the safe place statute. 


*28 US.C. § 2674 (1952). See also: 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 
2401, 2402, 2411, 2412, 2671-80 (1952). 

528 U.S.C. § 2680(a) (1952). Incidentally, the government did not argue this 
question on appeal. American Exchange Bank v. United States, 257 F.2d 938, 
941 (7th Cir. 1958). 

*257 F.2d 938 (7th Cir. 1958). Mrs. Williams had died since, and the appeal 
was taken by the bank as the executor of her estate. 

‘In Indian Towing Co. v. United States, 350 U.S. 61 (1955), the United 
States was held liable for damages caused by the negligent failure of the Coast 
Guard to properly maintain a regularly established lighthouse. The court con- 
cluded that while the Coast Guard was not required to establish a certain 
lighthouse, when it exercised its discretion to erect one and thus engendered 
reliance upon such navigational aid, it was under a positive duty to maintain 
the light in working order, and also to replace it should it become extinguished. 
Thus, where the Coast Guard exercised its discretion in planning a lighthouse, 
the maintenance of such lighthouse was an operational function which did not 
involve discretion. 
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The first of these innovations may seem startling in view of the 
fact that notwithstanding the express language of the statute® the 
state government has been held not liable under the safe place 
statute.” However, it is not so surprising when one realizes that the 
federal government has waived its traditional common law sovereign 
immunity and elected to be treated “in the same manner and to 
the same extent as a private individual under like circumstances.” 
In several cases involving post offices the United States has been 
found liable under the Tort Claims Act for violations of the com- 
mon law standards of care.1 And, where the cause of action has 
been created by statute of the state wherein the negligent act occurs, 
the government is also subject to the statutory standard of care. 
However, the Tort Claims Act applies only to “a negligent or 
wrongful act or omission” and not to strict liability situations. 
That the safe place statute does not impose absolute liability but 
merely establishes a standard of care as to those persons to whom 
it applies is well settled in Wisconsin law.’* It is therefore evident 
from the above that the Federal Tort Claims Act includes also 
actions which arise under the safe place statute. 





*The “state” is included in the statutory definition of both “employer” and 
“owner.” Wis. Stat. § 101.01 (3), (13) (1957). 

* Holzwarth v. State, 238 Wis. 63, 298 N.W. 163 (1941). See, e.g., 30 Ops. Wis. 
Atr’y Gen. 174, 175-76 (1941). The case was criticized in Note, 1942 Wis. L. 
Rev. 138. 

#28 U.S.C. § 2674 (1952). 

™ Cases involving post offices where the common law standard of negligence 
was applied are: United States v. Hull, 195 F.2d 64 (Ist Cir. 1952) (res ipsa 
loquitur applied where yt window fell on plaintiff's hand); Jackson v. 
United States, 196 F.2d 725 (3d Cir. 1952) (fall on post office stairs at night 
where government negligence was in regard to maintenance of property); 
Rutherford v. United States, 93 F.Supp. 772 (D. poe 1950) (revolving r of 

t office maintained in negligent condition); Blaine v. United States, 102 

Supp. 161 (E.D. Tenn. 1951) (on state common law, post office negligent in 
failing to properly maintain sidewalk); Taylor v. United States, 108 F.Supp. 751 
(D. Kan. 1952) (slip and fall in vestibule of post office not recoverable as gov- 
ernment complied with standard of reasonably prudent storekeeper in same or 
similar circumstances); Washington v. United States, 141 F.Supp. 793 (N.D. 
Cal. 1956) (failure to prove breach of duty to keep premises in reasonably safe 
condition where plaintiff slipped on wet floor). 

%D’Anna v. United States, 181 F.2d 335 (4th Cir. 1950); Hooten v. Civil Air 
Patrol, 161 F.Supp. 478 (E.D. Wis. 1958); Zwolinski v. United States, 161 —— 
920 (W.D. N.Y. 1957); Clemens v. United States, 88 F.Supp. 971 (D. Minn. 1950) 

* Dalehite v. United States, 346 U.S. 15, 44-45 (1953); Rayonier, Inc. v. United 
States, 225 F.2d 642, 647-48 (9th Cir. 1955). Both cite to 28 US.C. § 2674 (1952). 

* Holzworth v. State, 238 Wis. 63, 298 N.W. 163 (1941); Morrison v. Steinfort, 
254 Wis. 89, 35 N.W.2d 335 (1948); Stellmacher v. Wisco Hardware Co., 259 Wis. 
$10, 48 N.W.2d 492 (1951). This standard is that the premises must be as free 

as the nature of the place will reasonably permit, Wis. Stat. § 
101.06 (1957), which is ater than the common law requirement that the 
premises be reasonably safe. Paepcke v. Sears, Roebuck & Co., 263 Wis. 290, 299, 
57 N.W.2d 352, 357 (1953); Tomlin v. Chicago, M., St. P. & P. R.R., 220 Wis. 


325, 329, 265 N.W. 72, 74 (1936). 
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While the Tort Claims Act also excepts acts done in the per- 
formance of a “discretionary function,” the court has interpreted 
this to apply only to discretionary acts performed at the planning 
level and not to acts at the operational level.‘* Hence, this excep- 
tion will rarely apply in the safe place situation.’* 

The American Exchange Bank case is important, further, for the 
fact that the court found that a post office is a “place of employ- 
ment.” The safe place statute covers both places of employment 
and public buildings. The post office was clearly a “public build- 
ing” as defined by the statute,'* but tne liability of an owner of a 
public building extended only to the four walls of the actual build- 
ing and not to the steps or sidewalks leading up to the building.” 
Therefore, the court had to find the post office a place of employ- 
ment, which carries no such limitations,”° if plaintiff were to recover 
under the safe place statute. However, such a finding presented a 
new problem, not fully discussed by the court, which revolved 
around the statutory definition of the phrase “place of employ- 
ment”: 


The phrase “place of employment” means and includes every 
place, whether indoors or out or underground and the premises 
appurtenant thereto where either temporarily or permanently 
any industry, trade, or business is carried on, or where any 
process or operation, directly or indirectly related to any indus- 
try, trade or business, is carried on, and where any person is, 
directly or indirectly, employed by another for direct or indirect 
gain or profit... .* 





% 28.U.S.C. § 2680 (a) (1952). 

%* American Exchange Bank v. United States, 257 F.2d 938, 941 (7th Cir. 1958), 
citing Indian Towing Co. v. United States, 350 U.S. 61 (1955). See note 7 supra. 

Mrs. Williams was clearly a “frequenter” within the statutory definition of 
that term. Wis. Stat. § 101.01 (5) (1957). Finally, it was reasonable to assume 
that Mrs. Williams, an elderly lady, could have arrested her fall were a hand- 
railing supplied, so the government’s negligence was causal. 

* Wis. Stat. § 101.01 (12) (1955). 

*” Wisconsin cases are cited in American Exchange Bank v. United States, 257 
F.2d 938, 943 (7th Cir. 1958). The statute has since been amended by Wis. Laws 


1957 ch. 342 to include “exterior parts of such building, such as . . . exterior 
latform or steps providing means of ingress and egress ....” Wis. STAT. 
f iorol (12) (1957): 


* Uhrman v. Cutler-Hammer, 2 Wis.2d 71, 85 N.W.2d 772 (1957) and Peschel 
v. Klug, 170 Wis. 519, 175 N.W. 805 (1920) involved injuries outside the buildi 
lines in place of employment cases. The decisions discon that the duty pm 
by the statute — an employer is much broader than that imposed upon an 
owner because the court is not solely concerned with the question of whether 
the place is a structure. Baldwin v. St. Peter's Con tion, 264 Wis. 626, 629, 
60 New.2d $49, 351 (1953); Bobrowski v. Henne, 270 Wis. 173, 178, 70 N.W.2d 
666, 670 (1955). 
™ Wis. Stat. § 101.01 (1) (1957). 
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The statutory words are clear: the place must be both a place 
where business is carried on, and where persons are employed for 
profit or gain. Of course, in most cases there is no need to expressly 
determine whether a place is one of employment for it is usually 
one per se, such as a factory,** office building,** or store.** The 
determination of whether the post office was a place of employment 
seemed to present a deceptively easy question for the court. 

There was no problem in finding that the post office was a busi- 
ness under the test established in Cross v. Leuenberger,?> the leading 
Wisconsin decision on the subject. The Wisconsin Supreme Court, 
after finding that there were persons hired for profit, noted that the 
fact that an apartment building produced income for its owners was 
not conclusive, as it held that the mere renting of a house did not 
establish it as a place of business. In ordering a new trial, the court 
stated that the important requirement was whether there were 
activities “carried on to such an extent as to require a substantial 
and habitual devotion of time and labor to their management and 
operation.” While the circuit court did not mention the Cross 
case, or discuss the problem other than to note that “certainly, a 
trade or business was being carried on,”** an application of that 
test to the facts of the American Exchange Bank case would yield 
the same result. The post office conducted all the usual activities 
of a post office such as selling stamps and money orders, and housed 
the offices of several governmental entities.”* 

The second requirement, that of persons employed for gain or 
profit, has generally proved to be an exclusionary measure. Thus, 
religious and eleemosynary corporations have been excluded as 





* Uhrman v. Cutler-Hammer, 2 Wis.2d 71, 85 N.W.2d 772 (1957). 

* Bellmann v. National Container Corp., 5 Wis.2d 318, 92 N.W.2d 762 (1958). 

* Prehn v. Niss & Sons, Inc., 233 Wis. 155, 288 N.W. 736 (1939). 

* 267 Wis. 232, 65 N.W.2d 35 (1954). The case involved a fall on the icy 
of an apartment open | There was no problem as to employees for tag poke 
because the landlord employed several persons to maintain the p 

* Id. at 236, 65 N.W-2d at 37, citing Annot., 50 A.L.R. 1176-77 (1927). ‘Interest- 
me) enough, in a case arising the next year on identical facts, Davis v. Lindau, 

Wis. 218. 70 N.W.2d 686 (1955), the +r did not plead the safe place 
statute but relied entirely, and unsuccessfully, on the common law. In Mennetti 
v. West Side Businessmen’s Ass’n, 246 Wis. 586, 590, 18 N.W.2d 487, 490 (1945), 
the court said that the term place of employment normally connotated “the idea 
of a place necessarily used by one or more persons engaged in an enterprise for 
the J rpose of gain or profit, direct or indirect.” 

7 F.2d at 944. 

* The post office directory includes the following offices within the building: 
U.S. Marshal, Navy and Marine Recruiting Office, U.S. Court Clerk and J ean 
U.S. Housing Administration, FBI, U.S. Attorney, Internal Revenue, Post 
Inspector, Post Office Department Offices, District Civil Service, Alcohol Tobacco 


Tax, and Superintending Engineer. 
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owners of places of employment under this requirement,”® although 
where a charitable organization operates part of its building for 
profit such area may be one of employment.*® And, where a city 
operates a softball field** or a toboggan slide*? for the public benefit 
and not for profit, and the employees were not hired to profit their 
employer, the grounds were not places of employment. However, 
it has been suggested that even a city street may be a place of 
employment if the municipal employees are engaged in work to 
profit their employer.** 

There has been no clear-cut Wisconsin decision defining profit, 
but several cases have touched upon the issue. Naturally, a business 
with employees and monetary return would qualify, and a non- 
profit corporation would be excluded. Between these extremes, an 
employer may be excluded if he conducts his business as a mere 
public benefactor, even though fees are charged, where the employer 
himself does not receive them,*‘ or if they are merely incidental to 
the worthier purposes involved in the business.** Profit or gain 





* Reuss, Thirty Years of the Safe Place Statute, 1940 Wis. L. Rev. 335, 352-55; 
Comment, 1953 Wis. L. Rev. 311, 319-20. 

In Waldman v. Young Men’s Christian Ass‘n, 227 Wis. 43, 46-47, 277 N.W. 
632, 633 (1938), claimant was injured in the Association’s swimming 1 and 
was denied recovery because such area was not a place of employment. However, 
the court noted that perhaps in the section of the building used as a hotel, the 
Association would qualify as an employer operating for profit or ge 

™ Hoepner v. Eau Claire, 264 Wis. 608, 611-12, 60 N.W. 2d 392, 394 (1953). 

™ Cegelski v. Green Bay, 231 Wis. 89, 93-94, 285 N.W. 343, 345 (1939). Nor is 
a toboggan slide a structure or place of resort. Ball v. Madison, 1 Wis.2d 62, 
82 N.W.2d 894 (1957). Included among the cases discussing the liability of a 
municipality under the safe place statute are: Potter v. Kenosha, 268 Wis. 361, 
68 N.W.2d 4 (1955) (city not liable where premises are turned over to inde- 
pendent contractor); Weiss v. Milwaukee, 268 Wis. 377, 68 N.W.2d 13 (1955) 
(sidewalk not a structure); Flesch v. City of Lancaster, 264 Wis. 234, 58 N.W.2d 
710 (1953) (allegation that swimming l is a structure stated a cause of ac- 
tion); Moore v. Milwaukee, 267 Wis. 166, 65 N.W.2d 3 (1954) (portable voting 
platform not a structure). For earlier cases, see Reuss, op. cit. supra note 29. 

* Padley v. Lodi, 233 Wis. 661, 663, 290 N.W. 136, 137 (1940). Plaintiff was 
injured as a epenes using the public street and failed to recover as the 
street was not a place of employment since no employees of the city were actively 
working in the area at the time. In Potter v. Kenosha, 268 Wis. 361, 68 N.W.2d 4 
(1955), the court proceeded on the theory that the city would be liable where 
there was work being } mec merme but exonerated the city of a safe place viola- 
tion as it had surrendered control of the area to an independent contractor. 
Contra, Delaney v. Supreme Investment Co., 251 Wis. 374, 381-82, 29 N.W.2d 
754, 757-58 (1947), involving a public building. 

“In Hoepner v. Eau Claire, 264 Wis. 608, 611, 60 N.W.2d 392, 394 (1953), the 
city paid employees to maintain «. softball field. However, no admission was 
cha: , and the entrance fees required of the competing teams were paid to the 
Municipal Softball Association. The city received no income from these fees so 
it was held not to profit thereby. 

*In Kirchoff v. Janesville, 255 Wis. 202, 388 N.W.2d 698 (1949), the city oper- 
ated a manual training class. The fact that some of the so produced were 
salable did not prevent the city’s exclusion under the business for profit require- 
ment, although the court did not mention what happened to the income from 








oe 
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receives a liberal interpretation and need not be only monetary 
return but may be intangible gain, as where the employer receives 
advertising benefits from a promotional fair at which no admission 
is charged.** Perhaps the only conclusion that can be drawn from 
the meager case authority is that each situation must be determined 
upon its own facts. 

Turning then to the instant case, the court did not discuss or 
decide the issue of whether a post office is a business carried on for 
gain or profit. The court simply held that since the post office was 
a place wherein a business was carried on, it was therefore a place 
of employment. The statute, however, as stated before, requires 
both a place where a business is carried on and where persons are 
employed for gain or profit. It would seem that the position of the 
post office in the American economic scene is completely different 
from that of a private business; it is an entity established solely to 
benefit the public by providing needed services. The fact that a 
religious hospital charges its patients has proved no obstacle to its 
exemption as an employer;** likewise, the YMCA has not los: its 
exemption because it charges a membership fee.** It may be argued, 
therefore, that the post office does not lose its character as a public 
benefactor merely because it charges for its services and for the use 
of its facilities. 

On the other hand, tise post office does charge substantial rates 
for its services with a view to making profits; that is, every charge 
that it makes to the consuming public reduces by that much the 
amount of public assistance required to maintain its level of eff- 
ciency and service. Under this view, it may be said that the post 
office is established to make a profit and that the governmental aid 





the sales. It stated: “The production of salable articles is merely a n 
result of giving vocational instruction.” 255 Wis. at 207, 38 N.W.2d at 700. 

* Mennetti v. West Side Businessmen’s Ass'n, 246 Wis. 586, 18 N.W.2d 487 
(1945), involved a promotional fair where the plaintiff, a paid performer, was 
injured because of a faulty stage. The requirement that there be employees for 
profit was met because the plaintiff, himself, was paid and because there were 
several stagehands in the area. There was no mention of the fact that there was 
no business of the employer being carried on, but the court found that the 
employer did benefit from the rmance as it received advertising advantages. 

In Grabinski v. St. Francis eee, 266 Wis. 339, 63 N.W.2d 693 (1954), the 
court simply states that a charitable hospital is not a place of employment. 
Apparently the issue that the hospital did profit in a sense from the fees it 

had not been raised. The court supports its eo | as ape v. 
Evangelical Lutheran Holy Ghost Congregation, 219 Wis. , 262 N.W. 585 
(1935), a case which discusses the duties of ar. owner and an employer, but 
which simply finds that the church is a public building without discussion. 
However, where the defendant was a professional foot team, the duty to 
maintain a safe stadium was not altered by the fact that admission was charged. 
Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 yt 
* Waldman v. Young Men’s Christian Ass'n, Wis. 43, 277 N.W. 632: (1988): 
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is merely to make up the deficit resulting from the fact that the post 
office fees are regulated by the government, and, incidentally, to pay 
for the free mail service which the government receives. 

It would obviously be no defense for the owner of a factory to 
turn to his company’s books and say that he operated in the red, 
and that because the statute requires a profit it cannot apply to 
him. Therefore, the fact that the post office does not return a profit 
cannot exempt it from the duty imposed by the safe place statute, 
especially in view of the fact that the United States has elected to 
be treated exactly as a private individual.** 

Notwithstanding that the court did not decide whether the post 
office operated for profit or gain, in view of the many charges made 
by the post office and the substantial portion of the department’s 
expenses which is paid by the consuming public, it could well have 
so found, The decision’s importance in holding the United States 
to the standard of care imposed by the safe place statute may be 
tarnished somewhai by this failure, but it is safe to assume that the 
duty of both an owner of a public building and of an employer, 
having been assumed by the government, will continue to provide 
grounds of recovery to persons injured on United States property. 

Tuomas A. CLEMONS 





* There is no question but that there are employees who personally profit 
from the post office’s operations, so that the second requirement of the statute 
is met. See Mennetti v. West Side Businessmen’s Ass’n, 246 Wis. 586, 18 N.W.2d 
487 (1945), note 36 supra. 











680 WISCONSIN LAW REVIEW [Vol. 1959 


NEWS OF THE SCHOOL 
Covering the academic year 1958-1959 


SALMON W. DALBERG PRIZE 
Chosen by the law faculty, on the basis of scholastic achievement 
and participation in extra-curricular activity, as the outstanding 


graduating law student: 
Ernest T. Kaufmann 


HONORS 
Voted by the law faculty, on the basis of scholastic achievement 
to graduate with honors: 


John B. Haydon Charles D. Patterson 
Ernest T. Kaufmann Robert S. Washburn 


ORDER OF THE COIF 


Voted by the law faculty, as the upper 10% scholastically of their 
respective graduating classes, to membership in the honorary legal 
fraternity, the Order of the Coif: 


David C. Brodhead Ernest T. Kaufmann 
William E. Doyle Wayne R. LaFave 

Leo G. Ebben Malcolm D. MacArthur 
Fredric Gale Earl H. Munson, Jr. 
John B. Haydon Charles D. Patterson 
Boyd F. Henry Jerome H. Silber 
Robert J. Kalupa Paul Van Valkenburg 


Robert S. Washburn 
Honorary Initiate . . The Honorable Calvert Magruder, 
Chief Judge, United States Court of 
Appeals, First Circuit. 


WISCONSIN LAW REVIEW CERTIFICATES 


David C. Brodhead Malcolm D. MacArthur 
Donald G. Casser Earl H. Munson, Jr. 
William E. Doyle Charles D. Patterson 
Donald G. Hagman Frank G. Schlegel 
Charles N. Huber Jerome H. Silber 
Ernest T. Kaufmann William R. Smith 


Wayne R. LaFave Douglas K. Van de Water 
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WILLIAM J. HAGENAH SCHOLARSHIP 


From a fund established by William J. Hagenah for the Editor- 
in-Chief of the Wisconsin Law Review, a scholarship was awarded 
to: 

David C. Brodhead (1958-1959) 
William F. Hoefs (1959-1960) 


WISCONSIN LAW REVIEW 


From the Editorial Board of the Wisconsin Law Review, the 
following were elected officers for the 1958-1959 school year: 


Editor-in-Chief: David C. Brodhead 
Executive Editors: 
Ernest T. Kaufmann Charles D. Patterson 
Wayne R. LaFave William R. Smith 
The officers who will serve in the 1959-1960 school year are: 
Editor-in-Chief: William F. Hoefs 
Executive Editors: 
Arlen C. Christenson Lee M. Modjeska 
Thomas A. Clemons Andre M. Saltoun 


MOOT COURT 


Finalists in the annual local competition and recipients of the 
Milwaukee Bar Association Foundation Prize for Moot Court are: 
First Place: Richard E. Sommer 
Earl H. Munson, Jr. 
Bronson C. LaFollette 
Second Plac: John C. Lucht 
Arlen C. Christenson 
Andre M. Saltoun 


MATHYS MEMORIAL AWARD 


Awarded for the outstanding individual presentation of oral 
argument in the Moot Court competition: 
Richard E. Sommer 


DAVIES SCHOLARSHIP 
Voted by the law faculty, as the outstanding member of the second 
year class on the basis of scholarship and contribution to the life 
oi the school: 
Thomas A. Clemons 
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JOHN P. FRANK BOOK PRIZE 
Chosen by the law faculty, on the basis of scholastic achievement 
and participation in extra-curricular activity, as an outstanding 


graduating law student: 
David C. Brodhead 


WILLIAM HERBERT PAGE AWARD 
Voted by the law faculty as the outstanding student contributors 
to the Wisconsin Law Review: 
Donald G. Hagman and 
Malcolm D. MacArthur 


WISCONSIN BAR ASSOCIATION 
WOMAN’S AUXILIARY PRIZE 
Awarded to the woman law student in the University of Wisconsin 
Law School who, in the judgment of the faculty, is the most deserv- 
ing in terms of scholarship, financial need, character and contribu- 


tion to the life of the law school: 
Judith A. Grant 


WISCONSIN LAW ALUMNI ASSOCIATION PRIZES 
Awarded to the students with the highest and second highest 


averages upon completion of thirty credits: 
First: Sam J. Recht 


Second: Griffin G. Dorschel 


KEMPER K. KNAPP SCHOLARSHIPS 
Voted by the law faculty, on the basis of need and scholastic 
standings, 27 scholarships to worthy law students from the fund 
made available under the will of the late Kemper K. Knapp. 


LOUISE MASSING SCHOLARSHIPS 
Several scholarships awarded to needy and deserving law students 
under the will of Louise Massing. 


WISCONSIN LAW ALUMNI 
ASSOCIATION SCHOLARSHIPS 
The law faculty, on the basis of need and scholastic standings, 
awarded 9 scholarships to deserving law students from a fund estab- 
lished by the Wisconsin Law Alumni Association, supplemented by 
contribution drives conducted by classes in connection with their 


twenty-fifth reunion. 
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LAWYERS TITLE AWARD 


An award from the Lawyers Title Insurance Corporation of 
Richmond, Virginia, as an honor and reward for excellence in the 
law of real estate, for the senior or graduating student of law having 
the highest average in the courses on real property: 


Charles D. Patterson 


WILL DRAFTING CONTEST 
Awarded annually by the Corporate Fiduciary Association of 





Wisconsin to the winners of the will drafting contest: 


First: 
Second: 
Third: 


John B. Haydon 
James G. Forester 
Robert W. Pohle 


LEGAL AID CERTIFICATES 


Richard C. Brodek 


Kenneth H. Conway, Jr. 


Roderick L. Eisle 
Jerome M. Elliott 
James G. Forester 
C. James Heft 
Richard A. Hollern 
Gerald G. Imse 


Malcolm D. MacArthur 


Earl H. Munson, Jr. 
John C. Murphy 


Gerald M. O’Brien 
Stanley D. Pies 
Robert W. Pohie 
Frank E. Proctor 
Joseph Salituro 
Gerald Scher 
Loren D. Sullivan 
Sverre O. Tinglum 
Neal G. Winnig 
Douglas A. Yanggen 
Donald W. Zautcke 


WISCONSIN LAW SCHOOL ASSOCIATION 
EXECUTIVE COUNCIL 


1958-1959 1959-1960 
Kelland W. Lathrop President James W. Morgan 
James T. Ryan V. Pres.& Treas. J. Vincent Hurley 


Judith A. Grant 


Thomas A. Clemons 
John C. Lucht 
James W. Morgan 


Secretary 


Thomas A. Clemons 
Kenneth H. Conway, Jr. 
Bronson C. LaFollette 
Richard G. Neuheisel 
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ADVOCATE 
1958-1959 1959-1960 
Edward W. Howe Editor-in-Chief Jeremy C. Shea 
Gerald G. Imse Associate Editor James P. Altman 


Board of Editors 

Charles W. Atten 

Thomas A. Clemons 

Donald B. Green 

John B. Haydon 

David J. Hughes 

Glenn A. Lerner 

William R. Slate 

Richard P. Sorenson 

Neal G. Winnig 





LAW REVIE 


M PROBLEMS IN HIGHWAY CONDEMNATION 
INTRODUCTION 


David R. ~~ 


HIGHWAY PROTECTION THROUGH CONTROL | 


OF ACCESS AND ROADSIDE DEVELOPMENT —_ 
Frank M. Covey, Je 


VALUATION PROBLEMS UNDER EMINENT 
DOMAIN 


PROPERTY OWNERS’ PROBLEMS. AND 
LEGAL INFORMATION THEY NEED IN 
LAND ACQUISITION FOR seaccasaw'* 
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